United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


CONSOLIDATED JOINT APPENDIX 


dn Ohe United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15, 465 


JOHN F. ENGLISH, et al., 
Appellants, 


v. 
JOHN CUNNINGHAM, et al., ~ 
| Appellees. Py 


NO. 15, 467 


——_—- 


JOHN F. ENGLISH, et al., 
Appellants, 


Vv. 
JOHN CUNNINGHAM, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


United States Court of Appea 
For the 
District of Coiuinbia Circuit 


ALED iar 1 41960 


Soph Mart” 
; CLERK 


Bill Austin Services, Inc. 
Printers 


Washington, D. C. 
EX. 3-3239 


(i) 
INDEX 


CONSOLIDATED JOINT APPENDIX 
DOCKET NOS. 15, 465 & 15, 467 


CONSENT ORDER 


INTERIM REPORT OF THE BOARD OF MONITORS AND REQUEST 
FOR INSTRUCTIONS 


EXHIBITS ATTACHED TO DEFENDANTS’ COMMENTS ON "INTERIM 
REPORT OF THE BOARD OF MONITORS" AND OBJECTIONS 
TO THE RELIEF SOUGHT: 


EXHIBIT 1 


EXHIBIT 10 

EXHIBIT 11 

EXHIBIT 12 

EXHIBIT 13 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS. . . 
ORDER DATED NOVEMBER 10, 1959 
ORDER DENYING STAY, DATED DECEMBER 7, 1959 
NOTICE OF APPEAL 


DESIGNATION OF JOINT APPENDIX BY APPELLEE, 
BOARD OF MONITORS 


(ii) 
IN D E X (CONT'D) 


SEPARATE REPORT OF MONITOR MAHER TO INTERIM 
REPORT OF THE MAJORITY 


EXHIBITS ATTACHED THERETO: 
EXHIBIT 2 


AMENDED COMPLAINT 
ANSWER TO AMENDED COMPLAINT 


EXHIBITS TO DEFENDANT'S MEMORANDUM RE BOARD 
OF MONITORS INTERIM REPORT: 


EXHIBIT 1 
EXHIBIT 2 
EXHIBIT 3 
EXHIBIT 4 
EXHIBIT 5 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
ORDER DATED DECEMBER 7, 1959 
ORDER DATED DECEMBER 9, 1959 
NOTICE OF APPEAL 


DESIGNATION OF JOINT APPENDIX BY APPELLEE, 
BOARD OF MONITORS 


DESIGNATION OF JOINT APPENDIX 


PERTINENT DOCKET ENTRIES 
ee EE ENTRIES 


Consent order dissolving preliminary injunction 
entered 10-23-57 and appointing Godfrey P. Schmidt, 

L.N.D. Wells, Jr. and Judge Nathan Cayton to serve 

as a board of Monitors for the International Brother- 

hood of Teamsters, etc. and naming Judge Nathan Cayton 

as Chairman of said board. (See Order for details) (N) Letts, J. 


* * *£ &* 


Interim Report of the Board of Monitors and Request 
for instructions; c/m 8-13-59. 


Comments of the defts. in "Interim Report of the 
Board of Monitors" & objections to relief sought, 
c/m 8-29-59 Exhibits 1-12 


* * * * 
Interim Report of Board of Monitors. 


Motion of third party pltfs. for leave to file answer 
to interim report of monitors; c/m 9-15-59; exhibit; 
M.C. 9-15-59; 


‘ Opposition of pltf. #1 to interim report of monitors; 
c/m 9-15-59 


Motion of Board of Monitors to strike answer to 
monitor's interim report; P & A; c/m 9-23-59; | 
M. C. 9-23-59. 


Motion of Board of Monitors to strike opposition of 
John Cunningham to monitor's Interim Report; 
P& A; c/m 9-23-59; M.C. 9-23-59; 


x* * * &* 
Separate report of Monitor Daniel B. Maher to 


interim report of the Majority filed 9-14-59; 
exhibits (3). 


Memorandum of defts. re Board of Monitors Interim 
Report; c/m 10-16. Exhibits 1-5 inclusive. 


* * * * 


Nov. 10 Order that Board of Monitors utilize all necessary 
discovery processes and render a comprehensive 
report to Court. (N) Letts, J. 


Nov. 13 Motion of defts. for stay pending appeal; ‘¢/m 
11-13-59; P & A; MC 11-13-59; Motion of defts, 
to strike "Interim report and Request for instruc 
tions" filed Oct 8-59 and "Supplemental Report" 
filed November 9, 1959 c/m 11-13-59; P@ A 
M.C. 11-13-59, 


* * * * 


Order directing Board of Monitors to utilize all 
necessary discovery processes concerning the Sun- 
Valley Transaction, the Commercial State Bank and 
Trust Company of New York, and the Fidelity ae 
Transaction; directing deft. Hoffa to account wi 

20 days regarding the above transactions by filing 
verified written statements fully explaining each 
transaction; directing Board of Monitors to render 
a comprehensive report to the Court. (N) Letts, J. 


Order denying motion of Westenberg, et al for leave 
to file an answer to the Interim Report of the Moni- 
tors concerning the Sun Valley Transaction, etc. ; 
granting motion of Board of Monitors to strike the 
answer of Westenberg, et al to the said Interim 
Report. ' (N) Letts, J. 


. Order granting motion of Board of Monitors to strike 
the opposition of pltf. #1 to the Interim Report of the 
Monitors concerning the Sun Valley Transaction. (N) Letts, J. 


Order denying motion of defts. for stay pending appeal 
of order of 12-7-59, authorizing the Board of Monitors 
to utilize necessary ‘discovery processes. : (N). Letts, J. 


“ Order denying motion of defts. for stay pending appeal 
of order of 11-10-59 authorizing the Board of Monitors 
to utilize necessary discovery processes concerning 
Local 245. (N) Letts, J. 


Notice of Appeal of defts. from judgment 11-10-59; copies 
(8) to Godfrey P. Schmidt, Martin F. O'Donoghue, | and 
J. Benjamin Simmons; Deposit $5.00 by Bergan. filed 


‘Cost Bond on appeal with Travelers Indemnity Co. 
$250. 00 approved and filed 


Notice of Appeal by defts. from order of Dec. 7, 
1959; Deposit by Raymond W. Bergan, $5. 00; 

copies mailed to Godfrey P. Schmidt, Marti 
O'Donoghue, and J. Benjamin Simmons. 


Cost Bond on appeal of James R. Hoffa, Ge 
President, with The Traveler's Indemnity 
$250. 00. approved and 


Statement of pltfs. (less #1) on Monitors Interim 
Reports regarding Locals 245 and 667; c/m - 
10-30-59. 


Motion of defts. that verified statement filed herein 
pursuant to order of Dec. 7, 1959 be sealed; c/m 
12-28-59; P & A; Affidavit of James R. Hoffa; 

Exhibits (3) M.C. 12-28-59 


* *« *& # 


Opposition of Board of Monitors to defts. m 
seal the verified statement of deft. Hoffa; c. 
1-11-60. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15, 465 
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JOHN CUNNINGHAM, et al., 
Appellees. 


JOINT APPENDIX 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


[Filed January 31, 1958] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Civil Division) 


JOHN CUNNINGHAM, ET AL. 
Plaintiffs 
v. Civil Action No. 2361-57 
JOHN F. ENGLISH, ET AL. 
Defendants 


CONSENT ORDER 


This cause came on to be heard this term of court upon plaintiffs’ 
demand for equitable relief as set out in the amended complaint filed herein, 
.which amended complaint prays in the main for the calling of a new conven- 
tion of the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America and for a new election of officers in accordance 
with the provisions of the International's Constitution. After 22 days of trial 
during which oral testimony was heard and documentary evidence received, 
the parties hereto have consented and do hereby consent to the entry of the 
decree hereinafter set out. 

1. It is hereby ordered that the preliminary injunction heretofore 
entered in this case on the 23rd day of October, 1957 be and the same is 
hereby dissolved and nullified, and the amended constitution of the Inter- 


national Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 


of America adopted at the 17th convention of the International at Miami, 
Florida in October, 1957 shall forthwith go into effect, provisionally in 
accordance with the following paragraphs of this decree, and the officers 
of the International elected at the convention shall forthwith take office 
provisionally in accordance with the following paragraphs of this decree. 
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2. Godfrey Schmidt (handwritten), nominated b 
(handwritten), nominated by the defendants, and 


L. N. D. Wells, Jr. 
iran ease 
Judge Nathan Cayton, (handwritten), nominated jointly 


y the plaintiffs, 


by the plaintiffs 


and defendants, are hereby appointed and shall serve as a Board of 


Monitors for the International Brotherhood of Teamster 
Warehousemen and Helpers of America for such period 
Such duties as are hereinafter set out. 
the Monitor jointly nominated by the parties, shall serv, 


S, Chauffeurs, 
of time and with 


Judge Nathan Cayton (handwritten), 


e as chairman of 


the Board of Monitors. A majority vote of the Monitors shall be determina- 


tive of any action to be taken by the Monitors. 


In the event of the inability 


or unwillingness to serve, or other disability on the part of any Monitor, 


he shall be relieved of his duties and discharged of the 
under, and a successor Monitor shall be appointed in hi 


obligations here- 


S place by the 


Court upon nomination by the party or parties, as the case may be, who 


nominated the Monitor to whose office the successor Monitor shall be 


appointed. Furthermore, the Monitors are at all times 


subject to removal 


by this Court in the exercise of its discretion for any cause and are subject 


as officers of the Court to Supervision and direction of t 


forming these duties as hereinafter enumerated, 
3. The Board of Monitors in order to insure 

and protection of all rights of the individual members an 
bodies of the International Brotherhood of Teamsters, C 
housemen and Helpers of America, as guaranteed by the 
International constitution, in particular, 
a. 

- Officers, 

the right to honest advertise 


the right to fair and uniform 
tions to stand for office, 


he Court in per- 


the enforcement 

d the subordinate 
hauffeurs, Ware- 
provisions of the 


the right to vote periodically for elective 


d elections, 


qualifica- 


the right to freedom to express views at 


meetings 


Shall counsel with the General Executive Board of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America and 
make recommendations upon review of appeals taken pursuant to provisions 
of the International constitution. 

4. The Board of Monitors shall draft a model code of local union 
by-laws not inconsistent with the International constitution, or model provi- 
sions for inclusion therein not inconsistent with the International constitution, 
which model code or provisions the General Executive Board of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America shall recommend for adoption by the local unions. 

5. The General Executive Board in consultation with the Board of 
Monitors shall review and where needed establish accounting and financial 
methods, procedures and controls affecting all funds and properties held, 
received and disbursed by or on behalf of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, and its 


subordinate bodies. All persons having custody or management of such funds 


or properties shall be required to adhere to the recognized legal and equitable 
standards and obligations imposed upon fiduciaries in the handling of such 
funds and properties. 

6. No officer of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America shall have a personal 
financial interest which conflicts with the full performance of his fiduciary 
duties as a representative of the International, nor shall he own or have a 
substantial business interest in any enterprise with which the International 
Brotherhood of Teamsters,. Chauffeurs, Warehousemen and Helpers of 
America bargains collectively, or in any business enterprise which is in 
competition with any other business enterprise with which his union bargains 
collectively, nor shall he own or have a substantial business interest in a 
business enterprise a Substantial part of which consists of buying from, 
selling to, or otherwise dealing with the business enterprise with which the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 


° 


Helpers of America bargains collectively. 
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The provisions of this section do not apply in the case of an in- 
vestment in the publicly traded securities of widely held corporations 
which investment does not constitute a substantial enough holding to affect 
or influence the course of corporate decision. 

7. The General Executive Board of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
shall examine and review the status and condition of affiliated local unions 
under trusteeship to the end that trusteeships be removed and self government 
restored with all deliberate speed consistent with the best interests of the 
membership of such locals. The Board of Monitors Shall] examine and review 
the status and condition of locals where trusteeships are maintained and 
Shall counsel with and make recommendations to the Genéral Executive 
Board looking toward the removal of trusteeships where removal is con- 
sistent with the best interest of the membership of the locals. 


8. The Board of Monitors appointed herein shalll serve as such 
for at least one year and thereafter until‘a new convention] of the International 


Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America is held at which convention officers are duly elected and sworn; 
provided, however, that this Court after one year from the date of this order, 
in its discretion upon petition of the defendant International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, or upon 
petition of the Board of Monitors may discharge and release said Board of 
Monitors, or the Court on its own motion may discharge them at any time. 

A new convention and election of officers shall be held at any time 
after the expiration of one year from the date of this order when the General 
Executive Board by majority vote shall resolve to call such convention and 
hold such election. The Board of Monitors may recommend to the General 
Executive Board after the expiration of one year from the date of this order 
that a new convention and election be held. In all events such new conven- 
tion and election of officers must be called and held within the time specified 
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by the provisions of the constitution of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America as 
amended. 

9. The call for a new convention and election of officers of 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America shall be issued in accordance with the International 
constitution by the General Executive Board. 


a. Delegates to such convention shall be 
elected in strict and literal compliance 
| with the International constitution. 


b. The General Executive Board of the Inter- 
national shall recommend to its affiliated 
locals that such delegates be elected by 
secret ballot and, where practicable, 
under the supervision of such outside 
agencies as the Honest Ballot Association. 


The examination and approval of all creden- 
tials submitted by delegates to said con- 
vention shall be made by the convention’ 
Credentials Committee and the Board of 
Monitors is authorized to counsel with 

such Credentials Committee and make recom- 
mendations to it. 


10. The Board of Monitors shall receive compensation for the 
services performed by them in an amount to be determined by this Court, 
such payment to be made by the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America. 

11. The Board of Monitors shall make a report at least semi- 
annually to this Court and at the conclusion of its services and may make 
recommendations after consultation with the General Executive Board for 
amendments to the International constitution for proposal at the next 


International convention. 
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12. The General Executive Board of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
shall make available to the Board of Monitors such clerical and technical 
help as is reasonably required and necessary. 

13. No reprisal of any sort or nature shall be taken against the 
plaintiffs or any witnesses or affiants in this case or any other person or 
persons because of their participation in or connection with this case and the 
General Executive Board shall press charges against anyone violating this 
section. 

14, The International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America shall pay the fees of counsel for 
the plaintiffs and expenses incurred by those in the prosecution of this 
action, such fees and expenses to be determined by this Court. 

Ordered this 31st day of January, 1958. 


' /s/ F. Dickinson Letts 
JUDGE 


We consent: 

Godfrey P. Schmidt I consent: 
M. Joseph Blumenfeld Edward Bennett Williams 
Thomas Dodd 


[Filed August 13, 1959] 


INTERIM REPORT OF THE BOARD OF MONITORS 
AND REQUEST FOR INSTRUCTIONS 


The Board of Monitors have been notified that certain important 
accounting records of Teamster Local 245, Springfield, Missouri, are 
missing. The judgment of this court, as affirmed by the Court of Appeals, 
required that an audit be conducted of Local 245. Price Waterhouse & 
Company has informed the Board of Monitors that without the missing records 
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@ proper audit of Local 245 is impossible. The following is an outline of 
the factual background of this occurrence: 

1. It appeared to the Board of Monitors in June of 1958 that an 
audit of Local 245 was necessary. Local 245 was and still is in Trusteeship. 
The Board of Monitors formally recommended on June 25, 1958 by telegram 
to James R. Hoffa, Provisional General President of the International 
Brotherhood of Teamsters, that, among other things, Price Waterhouse 
& Company "conduct a two-year audit of the books and records of Teamster 
Local 245, Springfield, Missouri, because no certified audit has been made 
of the books and records of said local union for a long period and no fidelity 
bonds have been posted by the officers handling monies." This telegraphic 
recommendation was confirmed by Order of Recommendation No. 11, 
dated June 27, 1958, addressed to President Hoffa. 

2. In the fall of 1958, representatives of Price Waterhouse & 
Company who were retained by the Monitors to conduct the audit of Local 
’ 245 were denied access to the accounting records of that local. 

3. The District Court in its Memorandum Opinion of December 
11, 1958 specifically noted that several Orders of Recommendation had been 
. ignored by defendants, including Recommendation No. 11 requesting an 
audit of the books of Local 245. The court stated that such an audit was 
"reasonable and relevant to the basic purposes of the Consent Order and 
is deemed to be of primary importance to the work of the Monitors" (p. 6). 


4. In its Findings of Fact and Conclusions of Law, the District 


Court found that no certified audit had been made during the period of 
Trusteeship of Local 245 and that A. J. Round and Branch Wainwright, 
appointees of Harold J. Gibbons, Trustee of Local 245, had not been 
bonded. The court found further “that the defendant international and 

the defendant provisional officers refused, in bad faith, to permit Price 
Waterhouse to audit the books and records of Local 245, a Trusteed local 


under the direct supervision of the Defendant Provisional General President." 


5. The District Court further found that while the Provisional 
General President and other officers of the defendant International were 
fully apprised of the fact that the Local 245 refused to permit an audit, the 
International officers made no attempt to make such an audit possible even 
though President Hoffa and Secretary-Treasurer English had ample consti- 


tutional authority and power to order the books and records audited. 

6. On March 17, 1959, the Chairman of the Board of Monitors 
again wrote President Hoffa requesting the audit of Local 245 “within the 
next few days."" The following day Harold J. Gibbons, Trustee of Local 245, 

' who is also Executive Assistant to President Hoffa, wrote A. J. Round, 


Acting Secretary-Treasurer of Local 245, advising him that |Price Water- 
house & Company would audit the books. The Court of Appeals stayed the 
District-Court judgment and the audit was not accomplished. 
7. On June 10, 1959, the Court of Appeals in English v. Cunning~ 
ham, Case No. 14983, affirmed the propriety of Recommendation No. 11 
which required an audit of Local 245. The Court noted that, 


"The local has refused the advice of General 
President Hoffa to permit an audit by Price 
Waterhouse. We think the power of General 
President Hoffa under Article X, section 11 of 
the constitution over a trusteed local, suchas 
No. 245, requires him to insist that the audit be 
conducted notwithstanding the reluctance of the 
local. If this power is not exercised, the problem 
should be presented for further consideration by 
the District Court. " 


8. The judgment of the Court of Appeals entered July 9, 1959 
provided in part as follows: 


"b) FURTHER ORDERED that in| accordance 
with the provisions of Article X, Section| 11 and Arti- 
cle VI, Section 5 of the International Constitution, 
General President Hoffa within ten days after the 
date of this judgment direct the trustee and the officers 
of trusteed Local Union No. 245 to permit Price Water- 
house & Co. to conduct an audit of the books of the 
Local for the period from June, 1956 to date. " 
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9. On July 10, 1959, President Hoffa directed a letter to A. J. 
Round of Local 245 which stated in part as follows: 


"By virtue of the authority vested in me by 
Article X, Section 11 of the International Constitu- 
tion, I have instructed Price Waterhouse and 
Company to undertake an audit of your books for 
the period June 1956 to date. Enclosed is a copy 
of my communication to Price Waterhouse. 


"You will be expected to cooperate fully with the 
Price Waterhouse personnel when they begin this audit. 
Your cooperation will insure that the audit is conducted 
quickly and with a minimum of confusion. "' 


10. On August 3, 4and5, 1959, representatives of Price Water- 
house called at the office of Local 245, 1604 E. Kearney Street, Springfield, 
Missouri for the purpose of conducting an audit. The following is a partial 
report from Price Waterhouse & Company demonstrating why they were unable 

‘to make the audit. 


1956 - Monthly and annual financial statements and 
employees earnings records. Mr. Round and 
Mr. Chuckray informed us they were unable to 


locate the accounting records, canceled checks, 
or other supporting data. 


"1957 - Monthly and annual financial statements and 
employees earnings records. We were furnished 
a very limited number of invoices and travel 
vouchers, but again Mr. Round and Mr. Chuckray 
informed us they were unable to locate the 


accounting records, canceled checks, or other 
Supporting data. 


"1958 - In addition to the monthly and annual financial 
- statements and employees earnings records, we 
were furnished the general ledger, canceled 
checks for all months other than January, 1958, 
check copies for ali months other than February, 
1958, and numerous invoices and other supporting 
data. 


Mr. Round and Mr. Chuckray informed us they 
were unable to locate the detail cash receipts 
and disbursements record. 
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"1959 - While we did not attempt to undertake an 
examination of this period, it)appeared that 
financial statements, accounting records, 
and other supporting data were available for 
the six months ended June 30, 1959." 


11. Price Waterhouse & Company representatives were furnished 
a copy of an audit conducted for the calendar year 1958 by the firm of Gillies, 
Dwyer & Huber, dated February 13, 1959. The Monitors are informed that 
Harold J. Gibbons, Trustee of Local 245 and Executive Assistant to Presi- 
dent Hoffa, requested the Gillies form to make the audit. The Gillies report 
made the following comment regarding cash disbursements by Local 245: 


"Cash disbursements were tested by inspection of 
canceled checks, supporting invoices, and vouchers, 
executive and trustee authorizations and payroll 
records. In a number of instances, we were not 
able to locate proper supporting information, and 

in other cases, supporting information did not 
reflect approval by authorized officers, " 


12. The Monitors are informed that the "detail cash receipts 
and disbursement record" which Price Waterhouse & Company was informed 
was missing are the "key" records necessary for a proper audit. The Moni- 
tors are also informed that at the time the Gillies firm made their audit of 


Local 245 the "cash receipts and disbursement record, "' now reported missing, 


was available. 
13. Local 245 has been in Trusteeship since 1954. At all times 
pertinent hereto the Trustee has been one Harold J. Gibbons, a named 
defendant in this cause, Provisional International Vice-President and the 
Executive Assistant to General President Hoffa. Gibbons, as Trustee of 
Local 245, is required to report on the affairs and transactions of that Local 
to the General President. His actions are subject to the direct supervision 
of the General President and the General President may remove Gibbons as 
Trustee at any time. International Constitution (1957), Art. VI, Sec. 5(b). 
(p. 20) 
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14, Gibbons, as Trustee of Local 245, has "full charge of the 
affairs" of that local with power to remove any or all officers and appoint 
temporary officers during his Trusteeship. Such temporary officers must 
give bonds. Gibbons, as Trustee, was required to "take possession of all 
funds, books, papers and other property" of Local 245. International Con- 
stitution (1957), Art. VI, Sec. 5(b), (c), (d), (e). (pp. 40-21) The Inter- 
national Constitution requires the Trustees of all Local unions to send a copy 
of their audit at least quarterly to the General Secretary-Treasurer and 
requires them to audit the books of each Local each month. Art X, Sec. 9(a). 
(pp. 40-41) 5 

15. Obviously, under the International Constitution, Gibbons, as 
Trustee of Local 245, not only had direct control over the persons he appointed 
as officers of Local 245 but also had direct custody of the books, records and 


papers of Local 245. Since Gibbons' appointment as Trustee of Local 245 was 
terminable at will by President Hoffa, the General President too had direct 


control through his appointee, Gibbons. ° 

16. In view of the fact that it was known to Gibbons and to Hoffa 
as early as June 25, 1958, that the Monitors desired an audit to be made of 
Local 245, both President Hoffa and his Executive Assistant, Vice-President 
Gibbons, as well as the nominees of Gibbons who were running the Local in 
his name, had an absolute duty to take every possible step to insure that the 
books of Local 245 would be available for an audit when such an audit was 
ordered by the court. 

17. The failure of responsible officials to make the books of 
Local 245 available for audit appears to be a flouting of not only the order 
of this court but the order of the Court of Appeals requiring an audit be made. 
Additionally, failure to’ keep or to safeguard adequately the records of a local 
union showing cash expenditures and receipts violates the fiduciary standards- 
established in paragraph 5 of the Consent Order. A course of action such as 
outlined above demonstrates conduct bordering on contempt of this court. 
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Therefore, the Board of Monitors requests that this court authorize 
it to utilize all necessary discovery processes, including the use of deposi- 
tions and subpoenas and testificandum and duces tecum, to examine all per- 
sons who may have knowledge concerning the mysterious and) unexplained 
disappearance of these key accounting records of Local 245, lor knowledge or 
information concerning the failure to safeguard properly such records, and 


to examine all documents bearing on such disappearance, in order that the 


Board of Monitors may be able to render a comprehensive report to the court 

on this matter. 

Respectfully submitted, 

Board of Monitors /s/ Herbert J. Miller, Jr. 
/s/ Martin F. O'Donoghue /s/ Raymond G. Larroca 
/s/ Lawrence Smith /s/ Norman M. Heisman 

of 


Kirkland, Ellis, Hodson, Chaffetz 

& Masters 
800 World Center Building 
Washington 6, D.C. 


Attorneys for Board of Monitors 
August 13, 1959 
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EXHIBITS ATTACHED TO 
DEFENDANTS' COMMENTS ON "INTERIM REPORT OF 
THE BOARD OF MONITORS" AND OBJECTIONS 
TO THE RELIEF SOUGHT 


[All Exhibits Filed August 29, 1959] 
EXHIBIT 1 


- March 18, 1959 


Mr. A. J. Round, Acting Sec. -Treas. 
Teamsters Local Union No. 245 

1604 E. Kearney Street: 

Springfield, Missouri 


Dear Sir and Brother: 


‘We are advised by the Monitors that they are instructing Price Waterhouse 


& Co. to conduct a one year audit of the- books of Local 245. 


Iam, therefore, writing to request the officers of your local union to fully 

cooperate with Price Waterhouse & Co. when they contact your office to 

commence this work. | Your cooperation will be sincerely appreciated. 
Fraternally yours, 


H. J. Gibbons 
Executive Assistant to the 
General President 


HJG/yk 


cc: Martin F. O'Donoghue 
Raymond Bergan 
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EXHIBIT 2 
July 10, 1959 


Mr. A. J. Round , 
General Drivers, Warehousemen and Helpers 
1604 East Kearney Street 
_ Springfield, Missouri 
Dear Sir and Brother: 
On June 10, 1959, the United States Court of ealie for the 
District of Columbia Circuit substantially affirmed the ear 
Chief Judge F. Dickinson Letts with respect to the International Union and 
the Board of Monitors. The International plans an appeal to the United 
States Supreme Court in the near future. Meanwhile, however, because of 


ier order of 


the Court of Appeals order, certain action is necessary. 


By virtue of the authority vested in me by Article X, Section 11 
of the International Constitution, I have instructed Price Waterhouse and 
Company to undertake an audit of your books for the period |June 1956 to 


date. Enclosed is a copy of my communication to Price Waterhouse. 


You will be expected to cooperate fully with the Price Waterhouse 
personnel when they begin this audit. Your cooperation will insure that the 
audit is conducted quickly and with a minimum of confusion. 

Fraternally yours, 


James R. Hoffa 
General President 


Raymond W. Bergan, Esquire 
Martin F. O'Donoghue, Esquire 
Daniel B. Maher, Esquire 

Mr. Theodore Herz 


Enclosure 
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EXHIBIT 3 


July 10, 1959 


Mr. Theodore Herz 
Price Waterhouse & Company 
1001 Vermont Avenue, N. W. 
Washington 5, D. C. 


Dear Mr. Herz: 


Acting under the judgment entered by the United States Court of 
Appeals for the District of Columbia Circuit in the case of English, etal. v. 
Cunningham, et al., No. 14,983, and in accordance with the authority vested 
in me by virtue of Article X, Section 11 of the Constitution of the International 


Brotherhood of Teamsters, Iam instructing you or some person properly 


delegated by you, to undertake a financial audit of the following local unions 


affiliated with the International Brotherhood of Teamsters for the periods in- 
dicated: 


(1) General Drivers, Warehousemen and Helpers, 
Local #245, Springfield, Missouri - June 1956 
to date. 


(2) Air Freight Chauffeurs, Handlers, Warehousemen 
and Allied Workers, Local# 295, New York, New 
York - July 1957 to date. 


(3) Truck Drivers and Helpers, Local#515, Chatta- 
nooga, Tennessee - 1951 and 1952. 


(4) Express Drivers, Chauffeurs and Helpers, Local 
#808, New York, New York - July 1957 to date. 


In accordance with the views expressed in my letter of July 1, 1959, 
we are willing to do all that is reasonably necessary to have these audits con- 
ducted in as short a period of time as is possible. 


Very truly yours, 


James R. Hoffa 
General President 


Raymond W. Bergan, Esquire 
Martin F. O'Donoghue, Esquire 
Daniel B. Maher, Esquire 
Locals #245, #295, #515 and #808 


PRICE WATERHOUSE & CO. 
4111 North Seventh Street 
St. Louis 1 | 

August 6, 1959 


Mr. Theodore Herz 

Price Waterhouse & Co. 

1000 Vermont Avenue, N. W. 
Washington 5, D. C. 


Dear Ted: 


TEAMSTERS LOCAL UNION NO. 245 
Springfield, Missouri 


In accordance with the instructions contained in your letter of 
July 17, 1959, we made arrangements with Mr. A. J. Round} business 
representative, for the examination of the receipts and disbursements of 
Local 245 for the period from July 1, 1956 to June 30, 1959. 


Our representatives visited the offices of Local 245 in Springfield, 
Missouri, from August 3 to 5, 1959. Mr. A. J. Roundand Mr. Charles 
Chuckray, representative of Mr. Harold J. Gibbons, Trustee of the Local, 


were in attendance. 
The following financial statements, accounting records, and sup- 
porting data were available at the local: 


1956 - Monthly and annual financial statements and employees 
earnings records. Mr. Round and Mr. Chuckray in- 
formed us they were unable to locate the accounting 
records, cancelled checks, or other supporting data. 
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Monthly and annual financial statements and employees 
earnings records. We were furnished a very limited 
number of invoices and travel vouchers, but again 

Mr. Round and Mr. Chuckray informed us they were 
unable to locate the accounting records, cancelled 
checks, or other supporting data. 


In addition to the monthly and annual financial state- 
ments and employees earnings records, we were fur- 
nished the general ledger, cancelled checks for all 
months other than January, 1958, check copies for all 
months other than February, 1958, and numerous in- 
voices and other supporting data. 


Mr. Round and Mr. Chuckray informed us they were 
unable to locate the detail cash receipts and disburse- 
ments record. 


While we did not attempt to undertake an examination of 
this period, it appeared that financial statements, 
accounting records, and other supporting data were 
available for the six months ended June 30, 1959. 

As may be noted from the above summary of available records, 
we were unable to undertake and examination of receipts and disbursements 
for the six months ended December 31, 1956 or for the year 1957. We did 
undertake a review of the available disbursement data for the year 1958 but 
in the absence of the detailed cash receipts and disbursements record this 


review was inconclusive. It may be possible to reconstruct the detail cash 


disbursements record from the data available, but in view of the time required 


for this work it did not appear warranted under our present instructions. 

The accounts of the Local for the calendar year 1958 had been ex- 
amined by Gillies, Dwyer & Huber, a St. Louis public accounting firm. We 
were furnished a copy of their report for our review and noted the following 
comment regarding cash disbursements: 


"Cash disbursements were tested by inspection of 
canceled checks, supporting invoices, and vouchers, 
executive and trustee authorizations and payroll 
records. Ina number of instances, were were not 
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able to locate proper supporting information, and in 
other cases, supporting information did| not reflect 
. approval by authorized officers. " 


Mr. Chuckray informed us that the comments regarding disbursements in 
the Gillies, Dwyer & Huber audit report had resulted in corrective action 
being taken for 1959 disbursements. 
Mr. Chuckray informed us that the audit working papers of Gillies, 
Dwyer & Huber for the year 1958 could be made available for our review. In 
addition, we could undertake an examination of the recorded receipts and dis- 
bursements from the data available for the six months ended|June 30, 1959. 
We did not proceed along these lines since your instructions were for the exami- 
nation of a thirty-six month period, and accordingly a review or examination 
of the above data would be incomplete. 
This letter. was reviewed with Mr. Chuckray, and he is in agree- 
ment with our comments regarding the accounting records and supporting data 
‘ that was available for our examination. 
We will await instructions from you before proceeding with any 


additional work. 
Yours very truly, 


/s/ James Clark 


Copies to - 
Mr. Charles Chuckray (3) 
Mr. A. J. Round (1) 
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EXHIBIT 5 


PRICE WATERHOUSE & CO. 


1000 Vermont Avenue, N. 
WASHINGTON 5, D. C. 
August 10, 1959 


Mr. Martin F. O'Donoghue, Chairman 

Board of Monitors for the International 
Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America 

Tower Building 

Washington 5, D. C. 


Dear Chairman O'Donoghue: 


TEAMSTERS UNION LOCAL NO. 245 


SPRINGFIELD, MISSOURI 
ee ore’ >r?Hd SE 
On Saturday I received from Mr. James Clark, my partner in St. 


Louis, a letter which he had written on August 6, 1959 concerning the exami- 
nation of Local Union No. 245 in Springfield, Missouri. Mr. Clark sent three 
signed originals of his letter and Iam delivering two of them to you at this 
time. You will observe that two copies were supplied to Mr. Charles Chuck- 
ray and one to Mr. A. J, Round. As you know, Mr. Round is an official of 
Loeal Union No. 245 and Mr. Chuckray is a representative of Mr. Harold J. 
Gibbons, the Trustee for the local. 

The letter reports that we are unable to complete substantial portions 
of the work which the Board of Monitors asked us to undertake, the reason 
being the Local Union's inability to find the records specified in Mr. Clark's 
letter. 

Having learned of this circumstance by telephone, Iasked Mr. 
Clark to write to me so that we could lay the matter before the Board of 
Monitors for their future instructions. Until we receive further instructions, 
we consider this assignment completed. 


Sincerely yours, 
/s/ Theodore Herz 
Enclosure: 
Letter (2) 
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EXHIBIT 6 
WESTERN UNION TELEGRAM 
CONFIRMATION OF TELEPHONE TELEGRAM FOR MAILING TO SENDER 
FX AUG 11 1037P 


A. J. Round 
Local 245, 1604 East Kearney 
Springfield, Mo. 


HAVE BEEN ADVISED THAT CERTAIN RECORDS OF LOCAL 245 ARE MISSING 
PLEASE IMMEDIATELY CONDUCT A FULL INVESTIGATION AND REPORT TO 
ME IN WRITING ON THIS WHOLE MATTER OF THE MISSING RECORDS. 
BVERY EFFORT MUST BE MADE TO DETERMINE WHEN THESE RECORDS 
DISAPPEARED, THE MANNER OF THEIR DISAPPEARANCE AND WHO IS 
RESPONSIBLE FOR THEIR DISAPPEARANCE. IN ADDITION YOU SHOULD 
TAKE EVERY STEP POSSIBLE TO RECONSTRUCT THESE| RECORDS WITH 


THE ASSISTANCE OF YOUR BANKS EMPLOYERS AND OTHER RELATED 
RECORDS WHICH YOU MAY HAVE IN THE LOCAL UNION. ADVISE ME IN 


THIS REPORT WHETHER OR NOT YOU MADE AVAILABLE TO PRICE WATER- 
HOUSE AUDITORS ALL RECORDS REQUESTED BY THEM WHICH YOU NOW 
HAVE IN YOUR POSSESSION. I AM ASKING CHARLES CHUCKRAY TO PRO- 
CEED IMMEDIATELY TO SPRINGFIELD TO ASSIST YOU IN PUTTING INTO 
EFFECT THE CONTENTS OF THIS TELEGRAM. 

H. J. Gibbons 


EXHIBIT 7 


WESTERN UNION TELEGRAM 

CONFIRMATION OF TELEPHONED TELEGRAM FOR MAILING TO SENDER 
FX AUG 11 1038P 

Wm. Schneider 

1641 South Kings: Highway 

HAVE DISPATCHED THE FOLLOWING TELEGRAM TO A. J. ROUND LOCAL 

245. QUOTE HAVE BEEN ADVISED THAT CERTAIN RECORDS OF LOCAL 245 


22 


ARE MISSING. PLEASE IMMEDIATELY CONDUCT A FULL INVESTIGATION 
AND REPORT TO ME IN WRITING ON THIS WHOLE MATTER OF THE MISSING 
RECORDS. EVERY EFFORT MUST BE MADE TO DETERMINE WHEN THESE 
RECORDS DISAPPEARED, THE MANNER OF THEIR DISAPPEARANCE AND 
WHO IS RESPONSIBLE FOR THEIR DISAPPEARANCE. IN ADDITION YOU 
SHOULD TAKE EVERY STEP POSSIBLE TO RECONSTRUCT THESE RECORDS 
WITH THE ASSISTANCE OF YOUR BANKS EMPLOYERS AND OTHER RELATED 
RECORDS WHICH YOU MAY HAVE IN THE LOCAL UNION. ADVISE ME IN 
‘THIS REPORT WHETHER OR NOT YOU MADE AVAILABLE TO PRICE WATER- 
HOUSE AUDITORS ALL RECORDS REQUESTED BY THEM WHICH YOU Now 
HAVE IN YOUR POSSESSION. I AM ASKING CHARLES CHUCKRAY TO 
PROCEED IMMEDIATELY TO SPRINGFIELD TO ASSIST YOU INPUTTING 
INTO EFFECT THE CONTENTS OF THIS TELEGRAM UNQUOTE. PLEASE 
PROCEED TO SPRINGFIELD AND CONDUCT INDEPENDENT INVESTIGATION 
OF MATTERS RAISED IN THE ABOVE TELEGRAM TO A. J. ROUND AND 
SUBMIT WRITTEN REPORT TO ME. 


H. J. Gibbons 
International Brotherhood of Teamsters 


EXHIBIT 8 
WESTERN UNION 
TELEGRAM 
CONFIRMATION OF TELEPHONED TELEGRAM FOR MAILING TO SENDER 


Mr. Charles Chuckray FX AUG 11 1035P 
1641 South Kings Highway 168 NL PD 


Have dispatched the following telegram to A. J. Round Local 245. Quote Have 
been advised that certain records of Local 245 are missing. Please immediately 
conduct a full investigation and report to me in writing on this whole matter 


of the missing records. Every effort must be made to determine when these _ 
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records disappeared, the manner of their disappearance|and who is responsi- 
ble for their disappearance. In addition you should take |every step possible 
to reconstruct these records with the assistance of your banks employers and 
other related records which you may have in the Local Union. Advise me in 
this report whether or not you made available to Price Waterhouse auditors 
all records requested by them which you now have in your possession. Iam 
asking Charles Chuckray to proceed immediately to Springfield to assist you 
in putting into effect the contents of this telegram. Unquote. Please arrange 
your affairs to proceed to Springfield to assist Round in complying with the 
request contained in this telegram. 


H. J. Gibbons 
International Brotherhood 
of Teamsters 


EXHIBIT 9 


WESTERN UNION TELEGRAM 
Charge to tne account of: Int. Bro. of Teamsters 
8/12/59 


Mr. A. J. Round 
Teamsters Local Union 245 
1604 E. Kearney 
Springfield, Missouri 


Will arrive in Springfield, Friday, August 14, via St. Louis on chartered 
Hemple Airline Flight, around 2:00 p.m. Have your Executive Board standing 
by for meeting so that-I may have a thorough going discussion on missing 


records of your local. 
H. J. Gibbons, Trustee 
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EXHIBIT 10 


WESTERN UNION 
SENDING BLANK 


CALL LETTERS: MDV 8/14/59 Charge to: Int. Bro. of Teamsters 
Mr. Martin F. O'Donoghue, Chairman 

Board of Monitors 

831 Tower Building 

Washington, D. C. 

Harold Gibbons flew to Springfield, Missouri this morning to investigate the 
situation relating to the alleged missing records of Local 245. Already 
many of the locals checks for the period involved have been located on micro- 
film at the bank where the local's account was kept. It is my understanding 
that the Local has purchased $500 worth of this microfilm to assist in re- 
constructing their records. 


' Gibbons has instructed Charles Chuckray and Wm. Schneider of St. Louis 
to join him in Springfield to assist in investigating the situation. We will 
keep you advised of further developments. 


James R. Hoffa 
General President 


CC: Raymond Bergan - Daniel Maher 


EXHIBIT 11 


INVESTIGATION OF MISSING RECORDS OF LOCAL 245 
SPRINGFIELD, MISSOURI 
On instructions of General President Hoffa, I proceeded to Spring- 
field, Missouri on Friday, August 14th for the purpose of investigating cer- 
tain missing records as reported in a memorandum of Price Waterhouse 
dated Aug. 6, 1959. (See attached). 
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Previous to my going to Springfield, I contacted A. J. Round, Acting 
Secretary-Treasurer and requesied he have certain people available for me to 


meet and question. On my arrival, and as part of this investigation, I did meet 
and question the following persons in respect to my investigation: 


A. J. Round - Acting Secretary-Treasurer 
William Russell - Trustee 

Onis Shoemaker - Vice President 

Carl Page - Recording Secretary 

“John Malden - Trustee 


"Tiny" Wainwright - former President and Business Agent 


Lillian Womack - Office Secretary 


Ialso arranged to have William Schneider of the St. Louis Joint Council No. 
13, who is familiar with the affairs of Local 245 present when I conducted 
my investigation, and Charles Chuckray, House Accountant for Teamsters 


Joint Council No. 13, who is familiar with the financia] 
245, 


operations of Local 


| 
Iasked every member of the Executive Board and ex-President, 
"Tiny" Wainwright, Lillian Womack, if they had a personal knowledge of the 
whereabouts of the missing records of Local 245. I asked all parties if they 


had participated in removing the missing records from Local 245. I further 


asked if they knew of any one that could have a reason for taking the records 


of Local 245. I questioned them on whether they had heard any rumors around 


the local union that the records were missing prior to the discovery by Price 


Waterhouse. Uniformly, the answer to these questions 
tioned was no", with two exceptions. William Russell 
heard a rumor approximately three months ago that the 


by all parties ques- 
did state that he had 
records of the local 


were missing. Except for bringing the rumor to Round's attention, he did 
-nothing about the rumor at that time because he stated that he had complete 
confidence in the officers of the International Union, and thus, did not place 


any stock in the rumors. He could not recall the Source of this rumor. Round 


recalled the incident, but stated that it was just one of thousands of rumors 
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occurring at the time about the affairs of 245 and he never gave it a second 
thought. 

Miss Womack also stated she had heard a rumor that Johnnie Rogers 
had taken the records from the Union office, but she likewise dismissed it 
immediately as one of many rumors circulated about the affairs of the local 
union. 

Ialso asked if any one had heard any rumors of missing funds of 
the local union, but no one had heard any such rumors, and J assured every 
one to the best of our knowledge no funds were in any way missing or unac- 
counted for. 

I then questioned Chuckray regarding what financial documents and 
other data were available for the period 1956, 1957 and 1958, which might 
possibly be used for the purpose of reconstructing the records in order that 
the Monitors may have a satisfactory audit. He advised me that available 
from the Bank for the years 1956, 1957 and 1958 would be: 

1) Copies of all cancelled checks. 

2) Copies of all deposit slips. 

3) Monthly bank statements. 


In.addition the following accountants’ work sheets of previous audits are 


available: 


1) Year of 1956 - Work sheets of Roper & Co., Springfield CPA 
firm. 


2) The year of 1957 - Work sheets of Charles Chuckray, J. C. 
13 accountant. 


3) Year of 1958 - Work sheets of Gillies-Dwyer & Co., St. Louis 
CPA. : 


Available to assist in this reconstruction were the following documents in the 
Union office. 
1) For the year 1958 


a) Paid invoices 
b) Cancelled checks with the exception of April 1958, 
which is, of course, available from the bank. 
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c) Deposit slips. 
d) General Ledger. 
e) Gillies-Dwyer work sheets. 


2) For the year 1957 


a) Cancelled checks from the banks, 
b) Deposit slips - Jan. 1 through June 6, 1957. 

c) Balance of the deposit slips available from the bank. 
d) Work sheets of Charles Chuckray. 


3) For the year 1956 


Cancelled checks from the bank. 
Deposit slips from the bank. 
Deposit slips July 1 to December 31, 1956 are in 
the office. 
Roper and Co. , CPA work sheets. 


Work on the reconstruction of these records is currently going forward with 
| 


Charles Chuckray being assigned full time to this task. In al conversation with 

him today from Springfield, Missouri, he was working with the bank finding 

the documents he needs and having them reproduced for our use. While this 

will be an expensive project, the Union has agreed to underwrite its cost. 
While in Springfield and as'part of my investigation, I examined 

the following documents in-the Union's office: 


1) The letter of Round to Monitors dated August 27, 1958 
(copy attached). 

2) Newspaper stories covering the missing records. 

3) Letter of instructions to A. J. Round dated March 20, 1959 on 
procedures to be followed in order to tighten financial procedures, 
signed by H. J. Gibbons. 

4) Paid bills of 1958 (one cardboard box). 

5) Cancelled checks including bank statements for 1958 with the 
exception of April 1958 (one transfer case). 

6) General Ledger for 1958. 

7) Duplicate deposit slips for 1954, 1955 and 1956 and through 
June 6, 1957; January 1958 to current date August 14, 1959. 

8) Glanced through some dues receipts for 1954, |1955, not included 
in the period under examination. 
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9) Current bills from January 1, 1959 to August 14, 1959. 

10) Duplicate vouchers, cancelled checks and bank statements 
January 1, 1959 to "August 14, 1959. 

11) Cash disbursements and cash receipt books for Jan. 1, 1959 to 
August 14, 1959. 

12) General ledger - January 1, 1959 to August 14, 1959. 

13) Ledger cards - November 1, 1958 to current. 

14) Minutes of the Executive Board and general membership meetings - 
January 18, 1959 to July 19, 1959. 


I advised the officers and Executive Board members that I would 
make a full report to President Hoffa after which I would again be in touch 
with them on this problem. 

Submitted August 20, 1959. 


/s/ _H. J. Gibbons 
H. J. Gibbons 


_ Attached: 


Letter to Monitors from Price Waterhouse dated Aug. 10, including Clark's 
letter to Herz of Price Waterhouse dated Aug. 6, 1959. 

Newspaper clips. 

Rounds letter to Gibbons dated Aug. 27, 1958 

Letter to Rounds from Gibbons dated March 20, 1959. 


EXHIBIT 12 
August 17, 1959 


Mr. James R. Hoffa 

General President 

International Brotherhood of Teamsters 
25 Louisiana Avenue, N. W. 
Washington 1, D. C. 


Dear Mr. Hoffa: 


This will acknowledge receipt on August 17, 1959 of your telegram 


dated August 14, 1959, addressed to the Chairman concerning the prospective 
audit of Trusteed Local Union No. 245. 
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Two Courts, namely, the United States District Caurt for the 
District of Columbia and the United States Court of Appeals for the District 
of Columbia Circuit, have ordered you to direct the Trustee and the officers 
of Trusteed Local 245 to permit Price Waterhouse & Co. to conduct an audit 
of the books of Trusteed Local 245 for the period beginning June, 1956. 
Your attention is called to the fact that Price Waterhouse & Co. has been 
Specifically mentioned in both instances by the Courts in question as the 
instrumentality by which the audit of Trusteed Local 245 will be conducted. 

If all the records necessary to conduct a proper audit of Trusteed 
Local 245 cannot be located, the decision as to what extent the records which 
you apparently plan to reconstruct can be or should be relied upon will be 


left up to the Board of Monitors in consultation with Price Waterhouse & Co. 


Very truly yours, 


Martin F. O'Donoghue 
Chairman, Board of Monitors 


EXHIBIT 13 


Central Conference of Teamsters 


Mr. A. J. Round March 20, 
Teamsters Local 245, 
1604 East Kearney, 
Springfield, Mo. 


Dear Brother Round: 
After supervising the certified public accountants audit of Local 
245 for the year 1958, there are a few controls which should|be placed into 
effect, in addition to the ones we now have. The following controls should 
be adopted immediately: 
1. Each invoice or bili should indicate on its face the person who 
has checked the extensions, the additions, prior payments if any and the in- 
dividual who has authorized this bill for payment. This can be accomplished 
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by a rubber stamp with space for the individuals initials, who is completing 
each phase of this operation. 

2. On all bank deposit slips list the name of the person who is 
rendering the check that is being deposited with a carbon copy of the deposit 
slip being retained in the file. 

3. Immediately set up a system whereby the check which is in 
payment of any services or material be forwarded to St. Louis together 
with such supporting data to be signed by Mr. Gibbons, after checking to 
see if all material is properly authorized and expenditures has been properly 
made. 

4. Payroll should be made up of the organization on a Tuesday 
for the same week, which would end on Friday, and these checks should be 
also forwarded to St. Louis for signature and returned immediately for dis- 
tribution. 

5. Set upa saves’ travel fund, which would be in the custody of 
Mr. A. J. Round in the amount of $300. 00, which could be distributed to 
anyone for emergency travel and also set up the amount that is used for 
emergency travel by the individual as an accounts receivable until such 
time as the travel voucher would be filled out in its entirety and ok'd by Mr. 
Round. This would place stricter control on the number of trips, which might 
be construed as unnecessary and also to make sure that the supporting data 
for all trips was supplied by the individual making use of this money. 

Please place these instructions into immediate practice with the 
exception of the signature for the checks by Mr. Gibbons , which will be 
acted upon the next visit of Mr. Chuckray, who will then have the authority 


to make the proper bank authorization for these changes. 


CPC:pk Fraternally yours, 
wdwn 688 


ce: Mr. H. J. Gibbons H. J. Gibbons, President by 
Mr. Wm. C. Schneider Charles P. Chuckray, Comptroller 
Mr. C. P. Chuckray 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JOHN CUNNINGHAM, et al 
Plaintiffs, 
v. Civil Action No. 2361-57 
JOHN G, ENGLISH, et al, 
Defendants. 
Washington, D. C., 
Monday, November 2, 1959. 
The above entitled cause came on for hearing on interim report of 
the Board of Monitors and request for instructions (Local 245), before the 
HONORABLE F. DICKINSON LETTS, United States District Judge, at 10:05 
a.m. 
APPEARANCES: 


THOMAS X. DUNN, Esq. 
For the Board of Monitors. 


EDWARD BENNETT WILLIAMS, Esq. , 
For the Defendants. 


DANIEL B. MAHER, Esq. , 
appearing as a Monitor. . 


* * * * * * * * 
MR. MAHER: Your Honor, it will appear from the record here that I 
did not sign this report to the Court. May I state at the outset|that I regard any 
attempt by anyone to evade the ‘directions of this Court as a very serious matter. 
And for that reason it was my feeling, when this matter was considered, that 
additional factual evidence should have been sought by the Board of Monitors 


before submitting this report to the Court. 
Now, there was another reason, Your Honor, why I failed to sign 

this report, and that is this: Since August of this year there has been some- 

what of a departure in the procedures of the Board of Monitors as against the 
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procedures that obtained prior to August of this year; and that is the filing of 
interim reports. Now, I want to recall to Your Honor's attention the repeated 
complaints of my predecessor, Monitor Wells, that he was not given an oppor- 
tunity for full participation and discussion on the various matters that came 
before the Board. And may I also call your attention -- 

THE COURT: This Court never denied him that right, Mr. Maher. 

MR. MAHER: No, Your Honor. I did not say that. I say, he was 
complaining. I did not say this Court. 

And then when the matter came to the Court of Appeals, the Court 
of Appeals on two or three occasions said: We point out that the Board must 
function in a manner so as to assure full participation for all three members 
of the Board. They must act as a board. 

Now, in the first interim report which was presented, which was 
on August 13, this monitor had absolutely no notice that this was going to be on 
the agenda for that day. In the course of the day, this report, which was filed 


with Your Honor, was read and I was asked to Sign it. 


Now, I think when the Court of Appeals used the words "full partici- 
pation, ” it meant a meaningful participation, that each monitor should be ad- 
vised as to what the projects were for a given day, what the agenda was, so 
that he could consider the problem and make his determinations and discuss 
these things with his brother monitors. 

No such notice was given. The final cocument was submitted. Now, 
I do not think that is meaningful participation. 

I think that I was entitled to know that we were going to take these 
matters up, and what the factual basis was upon which this report was prepared. 
Seemingly, the report was prompted by a letter from Price Waterhouse, which 
Said that the local union was unable to find the records specified in Mr. Clark's 
records. 

Now, my feeling at that time, Your Honor, was that we should find 
out the reason why the records were unavailable, because an identical situa- 


tion, and an identical letter came from Local 808 up in New York, stating that 


oa 
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Local 808 did not have the records upon which the audit was to be based. There 
was a reason for that. The records were :n the United States Attorney's office 
in New York and they were in a place where they had a right to be. 

Now, a like situation obtains in, if Iam not mistaken, Local 515, 
down in Tennessee, wherein an audit was ordered. Those records are not 
available because they are in a place where they have the right to be, namely, 
up before the McClellan Committee. 

So, it was my feeling that before filing a report to the Court, and 
acting ex parte on this one Jetter from Price Waterhouse, that|we should ascer- 
tain whether those records were in a place where they had thejright to be. 


And that was my sole reason, plus the manner of adoption, for not joining 


in the report. 
And I state to Your Honor, unhesitatingly, that if and when a fact 
situation presents itself before this Court that would show any |contumacy or 
any attempt to thwart the purposes of the consent decree, on the part of any- 
one, I will unhesitatingly join with the other monitors in reporting it to the 
Court. 
I merely make this statement, Your Honor, so that Your Honor will 
clearly understand why I did not join in this particular report. 
THE COURT: Mr. Maher, in view of the situation, you think the 
Court should know whether they can be found or not? 
MR. MAHER: I definitely do, Your Honor. 
THE COURT: That is really what they are asking for, isn't it? 
MR. MAHER: I definitely do, Your Honor. I felt that we should 
seek the information so that we would have a report from both sides to submit 
to the Court, and not to submit it ex parte, because I think it is just the part 
of wisdom and justice to hear both sides before you make a report. That is 


my only position. 


MR. WILLIAMS: * * * * * * * * 

Last month, | if the Court please, the International received a report 
from Mr. Chuckray, the Joint Council auditor, saying that he had as of that 
time assimilated the cash receipt books for June 1, '56 through December 31, 
‘57, the cash disbursements records for July 1, '56 to Lecember 31, '57, the 
general ledger for the period covering July 1, '56 through December 31, '57, 
the trial balances showing the amounts of the various accounts for the years 
‘56 and '57, that he had not yet completed the job of photostating all of the 
microfilms of the canceled checks but that he was working at that and that he 
expected that it would be accomplished during the course of the next couple 
of weeks. 


I have not got a final report on that, Your Honor, but I can tell 


you that the International has ordered these records reconstructed and I 
feel confident that they will be reconstructed so that this audit can continue; 
or so that it can be accomplished by Price Waterhouse. _ 

* * * °K * * * 

THE COURT: You would not want to put limitations upon the powers 
of a court of equity, would you, to effect necessary purposes ? 

MR. WILLIAMS: Well, Iam sure that there are limitations, Your 
Honor, on a court of equity or any other branch of the judiciary with respect 
to the utilization of powers. Ido not want to impose unreasonable limitations 
on a court of equity or on this Board cf Monitors. 

THE COURT: Why shouldn't this Court use any of the procedures 
commonly used in the trial of cases to determine any necessary and impor- 
tant fact? 

MR. WILLIAMS: Your Honor, I think in this case it should not be used 
for these reasons: I think, number one, it is unnecessary in this posture to 

use that method of ascertaining facts because there has been no 
charge, nor can there be a successful charge, that there is a reluctance on our 
part to give all the facts as we knowthem. The defendants before this Court 
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are willing to give all the facts and they are willing to ascertain the facts 
under the supervision and under the guidance of a representative of the 
Board of Monitors. If that fails, if that fails, then the Board|can come 
back to Your Honor and ask for additional instruments of discovery. 

THE COURT: But we are thinking along different lines. Iam 
thinking about finding those records, and making every effort| possible to 
find them; and by subpoena and by deposition, won't we learn /what every- 
body knows about it that has had any contact with those records? 

x * * * *£ * * 

THE COURT: Well, what you are really asking is for the delay, 
isn't it? 

MR. WILLIAMS: What Iam merely asking, Your Honor, I believe, 

would save time for this reason: that if there is a modification 
of the decree of this character, I would have to ask Your Honor this morning 
to annex to your order a certification in accordance with Title 28, Section 
1292 of the Code, in the event that Your Honor's order were not a final 
order, that Your Honor would feel that there was such a controlling question 
of law here as to make the decision immediately appealable to the Court of 
Appeals. And I think ultimately that would save time, Your Honor; because 
I can envision multitudinous suits where there would be efforts to quash 
subpoenas by witnesses who would come in and say there were no powers 
over him to take testimony in this proceeding. And I think ultimately we 
would save time. 


* * * *£* *£ *€ € * 


THE COURT: Do you refer to the somewhat recent power of appeal 


from interlocutory order ? 
MR. WILLIAMS: Yes, sir. 
s THE COURT: But this is such an insignificant thing in relation 


to the real purposes of these proceedings that I could not honestly say that a 
decision on this, minor thing by the Court of Appeals at this time would 
further the final determination of the litigation, which is required if I follow 
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s 36 
the statute which you have just mentioned. 
* 

THE COURT: * * 

Gentlemen, it does seem to me that it is important to know the facts 
with respect to the disappearance of these books and records. 

I have listened carefully to the arguments but Iam fully convinced 
that a court of equity has the power to resort to discovery proceedings when 
that seems to be the only logical way of discovery and of determining an impor- 
tant question of fact. 

I take a good deal of comfort in the thinking of Pomeroy, in his dis- 
cussion of these subjects; and especially in what he has had to say with respect 
to the necessity of adapting principles to novel conditions. _ It would seem that 


a court of equity is not limited in any way in the various forms and kinds of 


remedy which he may grant in determining facts and issues in cases of this 

kind. 

So I have no hesitancy in resorting to discovery processes. The 
prayer of the monitors will be granted. 

The Court thinks that, in order to make it perfectly clear that the 
action is the action of the Court and not of the monitor, that the monitors 
should bring to the Court for approval notices of deposition, or proceedings 


for subpoena duces tecum, or whatever is asked. 
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ORDER 


Upon consideration of the Interim Report of the Board of Monitors 
and Request for Instructions concerning Local 245, Springfield, Missouri, 
in the above-captioned case, Defendants’ comments thereon, and after hear- 
ing argument of counsel, and it appearing that the Board of Monitors recom- 
mended to Defendants on June 30, 1958 that the records of Local 245 be 
audited and that on February 9, 1959 this Court ordered the audit to be 
conducted, which order was affirmed by the United States Court of Appeals 
for the District of Columbia Circuit, and it further appearing that a portion of 
the financial records of this Local are now missing, it is by this Court this 
10th day of November, 1959, 

ORDERED that the Board of Monitors is hereby instructed to 
' utilize all necessary discovery processes, including the use of depositions 
and subpoenae ad testificandum and duces tecum, to examine all persons who 
may have knowledge concerning the disappearance of these accounting records 
of Local 245, or knowledge or information concerning the failure to properly 
safeguard such records, and to examine all documents bearing on such dis- 
appearance, provided, that the Board of Monitors obtains approval of this 
Court prior to instituting any of the above procedures, and it is further, 

ORDERED that the Board of Monitors render a comprehensive 
report to the Court on this matter. 


/s/ F. Dickinson Letts 
Judge 


Seen: 


/s/ Thomas X. Dunn 

Thomas X. Dunn, Esquire 
Appearing specially as Counsel 
for the Board of Monitors 


/s/ Raymond W. Bergan (for) 


Edward Bennett Williams, Esquire 
for the Defendants 


/s/ Daniel B. Maher 
Daniel B. Maher, Esquire 
Appearing as a Monitor 
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ORDER 

Upon consideration of defendants’ Motion for Stay Pending Appeal 
the order of this Court authorizing the Board of Monitors to utilize necessary 
discovery procedures to ascertain the facts surrounding the disappearance of 
these accounting records of Local 245, and the failure to safeguard properly 
such records, and the opposition of the Board of Monitors to such motion to 
stay, and after hearing argument by counsel and it appearing to this Court 
that the circumstances in this cause do not warrant the exercise of the Court's 
discretionary power to grant the extraordinary relief sought by the defendants, 
it is by the Court this 7th day of December, 1959, 

ORDERED that defendants' Motion for Stay Pending Appeal be and 
the same is hereby denied. 


/s/ F. Dickinson Letts 
District Judge 


SEEN: 


/s/ Godfrey P. Schmidt 
Attorney for Plaintiffs (except Cunningham) 


/s/ Raymond W. Bergan 
ttorney for Defendants 

/s/ Martin F. O'Donoghue 

Chairman, Board of Monitors 


NOTICE OF APPEAL 


Notice is hereby given this 7th day of December, 1959, that defen- 
dants hereby appeal to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 10th day of November, 
1959 in favor of the Board of Monitors against said defendants, granting dis- 
covery process and subpoena power to the Board of Monitors under the terms 


and conditions set forth in the Order. 


/s/ Raymond W. Bergan 
Attorney for Defendants 
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The Clerk will please direct copies of the within Notice to: 


(1) . Godfrey P. Schmidt, Esquire 
12 East 42nd Street, New York, New York 


(2) Martin F. O'Donoghue, Esquire 
831 Tower Building, Washington, D. C. 


(3) J. Benjamin Simmons, Esquire 
1010 Vermont Avenue, N. W., Washington 5, D. C. 


DESIGNATION OF JOINT APPENDIX 


In accordance with Rule 16(b) of the Rules of this Court, appellants 
hereby designate the following as the parts of the record on appeal to be printed 
in the Joint Appendix: 

1. Consent Order, filed January 31, 1958. 

2. Interim Report of the Board of Monitors ana Request for In- 
Structions, filed August 13, 1959. 


3. Exhibits 1 through 13 to Defendants' Comments on "Interim 
Report of The Board of Monitors" etc. , filed August 29, 19591 
4. Transcript of hearing, November 2, 1959, pe. 13, line 10 to 
pg. 16, line 22. 
5. Transcript of hearing, November 2, 1959, pg. 19, line 19 to 


pg. 19, last line. 
6. Order, dated November 10, 1959. 
q Order denying stay, dated December 7, 1959. 
8. Notice of Appeal, filed December 7, 1959. 
9 This designation. 
/s/ Edward Bennett Williams 
/s/ Raymond W. Bergan 


1000 Hill Building 
Washington 6, D. C. 
Attorneys for Appellants 
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DESIGNATION OF JOINT APPENDIX 
BY APPELLEE BOARD OF MONITORS 
In accordance with Rule 16(b) of the Rules of this Court, appellee 
Board of Monitors hereby designate the following parts of the record, not 
included in appellants' designation, to be printed in the Joint Appendix: 
1. Transcript of hearing, November 2, 1959, p. 25, line 13 
through p. 26, line 15. nae 
2. Transcript of hearing, November 2, 1959, p. 38, line 22 
through p. 39, line 13. . 
3. Transcript of hearing, November 2, 1959, p. 40, line 2 through 
line 10. ae 


4. Transcript of hearing, November 2, 1959, p. 43, line 12 
through p. 44, line 9. j 
5. This designation. 


| Respectfully submitted, 
/8/ Herbert J. Miller, Jr. 


/s/ Raymond G. Larroca 
of 
Kirkland, Ellis, Hodson, Chaffetz & Masters 
800 World Center Building , 
Washington 6, D. C. 


Attorneys for Board of Monitors 


* * * * *€£ * * * 
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- IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ewer 


NO. 15, 467 


——————— 


JOHN F. ENGLISH, et al., 


Appellants, 
v. 


JOHN CUNNINGHAM, et al. A 
Appellees, 


JOINT APPENDIX 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


. 42 
[Filed January 31, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN CUNNINGHAM, ET AL. ) 
Plaintiffs ; 

v. ) Civil Action No. 2361-57 
JOHN F. ENGLISH, ET AL. 
Defendants ) 


CONSENT ORDER 


This cause came on to be heard this term of court upon plaintiffs' 
demand for equitable relief as set out in the amended complaint filed herein, 
which amended complaint prays in the main for the calling of a new convention 
of the International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America and for a new election of officers in accordance with 
the provisions of the International's Constitution. After 22 days of trial 
during which oral testimony was heard and documentary evidence received, 
the parties hereto have consented and do hereby consent to the entry: of the 
decree hereinafter set out. 

1. It is hereby ordered that the preliminary injunction heretofore 
entered in this case on the 23rd day of October, 1957 be and the same is hereby 
dissolved and nullified, and the amended constitution of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America adopted at the 17th convention of the International at Miami, Florida 
in October, 1957 shall forthwith go into effect, provisionally in accordance 
with the following paragraphs of this decree, and the officers of the International 


elected at the convention; shall forthwith take office provisionally in accordance 


with the following paragraphs of this decree. 
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» hominated by 
nominated by the defe 


2. Godfrey P. Schmidt . 


L. N. D. Wells, Jr. 7 
ee 


Nathan Cayton 


the plaintiffs, 


ndants, and 
» hominated jointly by the plaintiffs and 


defendants, are hereby appointed and shall serve as a Board of Monitors 


for the International Brotherhood of Teamsters, Chauffeur 


and Helpers of America for such period of time and with s 
hereinafter set out. 


Nathan Cayton , the Mon 


nated by the parties, shall serve as chairman of the Board 


S, Warehousemen 


uch duties as are 


itor jointly nomi- 


of Monitors. A 


majority vote of the Monitors shall be determinative of any action to be 


taken by the Monitors. 


In the event of the inability or unwillingness to 


Serve, or other disability on the part of any Monitor, he shall be relieved 


of his duties and discharged of the obligations hereunder, a 


nd a successor 


Monitor shall be appointed in his place by the Court upon nomination by the 
party or parties, as the case may be, who nominated the Monitor to whose 


office the successor Monitor shall be appointed. Furtherm 
are at all times subject to removal by this Court in the exe 


cretion for any cause and are subject as officers of the Cou 


ore, the Monitors 
rcise of its dis- 


rt to supervision 


and direction of the Court in performing these duties as hereinafter enum- 


erated. 


3. The Board of Monitors in order to insure the 


enforcement and 


protection of all rights of the individual members and the subordinate bodies 


of the International Brotherhood of Teamsters, Chauffeurs, 


and Helpers of America, as guaranteed by the provisions of 


constitution, in particular, 


‘a. the right to vote periodically fo 


officers, 
. the right to honest advertised e 


- the right to fair and uniform qu 
to stand for office, 


. the right to freedom to express 
meetings 


Warehousemen 


the International 
r elective 


lections, 


alifications 


views at 
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Shall counsel with the General Executive Board of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 


America and make recommendations upon review of appeals taken pur- 


Suant to provisions of the International constitution. 

4. The Board of Monitors shall draft a model code of local 
union by-laws not inconsistent with the Internationa] constitution, or model 
provisions for inclusion therein not inconsistent with the International con- 
stitution, which model code or provisions the General Executive Board of 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America shall recommend for adoption by the local unions. 

5. The General Executive Board in consultation with the Board 
of Monitors shall review and where needed establish accounting and finan- 
cial methods, procedures and controls affecting all funds and properties 
held, received and disbursed by or on behalf of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, 
and its subordinate bodies. All persons’ having custody or management of 
Such funds or properties shall be required to adhere to the recognized legal 
and equitable standards and obligations imposed upon fiduciaries in the 
handling of such funds and properties. 

6. No officer of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America shall have a personal 
financial interest which conflicts with the full performance of his fiduciary 
duties as a representative of the International, nor shall he own or have a 
substantial business interest in any enterprise with which the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America bargains collectively, or in any business enterprise which is in 
competition with any other business enterprise with which his union bargains 
collectively, nor shall he own or havea substantial business interest in a 
business enterprise a substantial part of which consists of buying from, 
selling to, or otherwise dealing with the business enterprise with which the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America bargains collectively. 
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The provisions of this section do not apply in the case of on 
investment in the publicly traded securities of widely held corporations 
which investment does not constitute a substantial enough holding to affect 
or influence the course of corporate decision. 

7. The General Executive Board of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
shall examine and review the status and condition of affiliated local unions 
under trusteeship to the end that trusteeships be removed and self govern- 
ment restored with all deliberate speed consistent with|the best interests 
of the membership of such locals. The Board of Monitors shall examine 
and review the status and condition of locals where trusteeships are 
maintained and shall counsel with and make recommendations to the 
General Executive Board looking toward the removal of itrusteeships 
_ where removal is consistent with the best interest of the membership 
of the locals. 

8. The Board of Monitors appointed herein shall serve as 
such for at least one year and thereafter until a new convention of the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America is held at which convention officers are duly 
elected and sworn; provided, however, that this Court after one year 
from the date of this order, in its discretion upon petition of ‘the defen- 
dant International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, or upon petition of the Board of Monitors may 
discharge and release said Board of Monitors, or the Court on its own 
motion may discharge them at any time. 


A new convention and election of officers Shall be held at any 
time after the expiration of one year from the date of this order when the 


General Executive Board by majority vote shall resolve to call such con- 
vention and hold such election. The Board of Monitors may recommend 
to the General Executive Board after the expiration of one year from the 
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date of this order that a new convention and election be held. In all events 
such new convention and election of officers must be called and held within 
the time specified bythe provisions of the constitution of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America as amended. 

9. The call for a new convention and election of officers of the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America shall be issued in accordance with the International 
constitution by the General Executive Board. 


a. Delegates to such convention shall be 
elected in strict and literal compliance 
with the International constitution. 


. The General Executive Board of the Inter- 
national shall recommend to its affiliated 
locals that such delegates be elected by 
Secret ballot and, where practicable, 
under the supervision of such outside 
agencies as the Honest Ballot Association. 


- The examination and approval of all creden- 
tials submitted by delegates to said con- 
vention shall be made by the convention 
Credentials Committee and the Board of 
Monitors is authorized to counsel with 
such Credentials Committee and make recom- 


mendations to it. 

10. The Board of Monitors shall receive compensation for the 
services performed by them in an amount to be determined by this Court, 
such payment to be made by the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America. 

11. The Board of Monitors shall make a report at least semiannually 
to this Court and at the conclusion of its services and may make recom- 
mendations after consultation with the General Executive Board for 
amendments to the International constitution for proposal at the next 
International convention. 
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12. The General Executive Board of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
Shall make available to the Board of Monitors such clerical and technical 
help as is reasonably required and necessary. , 

13. No reprisal of any sort or nature shall be taken against 
the plaintiffs or any witnesses or affiants in this case or any other person 
or persons because of their participation in or connection with this case 
and the General Executive Board shall press charges against anyone vio- 
lating this section. a - 

14. The International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America shall pay the fees of counsel for 
the plaintiffs and expenses incurred by those in the prosecution of this 
action, such fees and expenses to be determined by this Court. 


/s/ F. Dickinson Letts 


JUDGE 
[Filed September 14, 1959] - 
: INTERIM REPORT 
The Board of Monitors has ascertained that in three instances 
Since the entry of the Consent Order of January 31, 1958, James R. Hoffa, 
Provisional General President of the International Brotherhood of Team- 
sters and President of Truck Drivers Local No. 299, Detroit, Michigan, 
has permitted substantial sums of money belonging to Local 299 to remain 
on deposit at banks without drawing ‘interest in direct violation of Para- 
graph 5 of the Consent Order. As more fully outlined below, it further 
appears that in at least one instance the deposit was made 'to further the 
interests of a corporation in which the Provisional General President had 
an interest, a further violation of the Consent Order. 
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This Interim Report is divided into three parts. The first deals 
with the so-called Sun Valley Transaction, The second with the deposit of 
Local 299 funds at no interest in the Commercial State Bank and Trust 
. Company, New York, New York, and the third with the deposit of Local 299 
funds at no interest in the Fidelity Bank and Trust Company, Indianapolis, 
Indiana. 

I The Sun Valley Transaction 

1, In approximately April of 1955 Sun Valley, Inc., a Florida 
corporation, the president of which was a Mr. Henry Lower, purchased 
Substantial acreage near Orlando, Florida, for a large-scale real estate 
development. Mr. James Hoffa had, prior to this time, endorsed a 
$50, 000. 00 loan which the Commercial Bank of Detroit had made to Sun 
Valley, Inc. Subsequently, Sun Valley, Inc. , sought a loan of $300, 000. 00 
from the Florida National Bank at Orlando. As consideration for this loan, 
a check in the amount of $300, 000. 00 was drawn on the funds of Truck 
Drivers Local 299, Detroit, Michigan, by Frank Collins and James Hoffa 
and transmitted to the Florida National Bank at Orlando. Immediately after 
the deposit of these Teamster funds, the $300, 000. 00 loan to Sun Valley, 
Inc. , was made. 

2. Subsequently, in November 1956, two more checks, each in 
an amount of $100, 000. 00 were drawn on Local 299 funds. Both checks 
were signed by Frank Collins and James Hoffa. The two checks were given 
to Mr. Henry Lower, President of Sun Valley, Inc., who personally delivered 
them to officials of the Florida National Bank at Orlando. Immediately there- 
after, an additional loan of $200, 000. 00 was made by the Florida bank to 
Sun Valley, Inc. 


3. Both of the loans to Sun Valley, Inc., were made on the under- 
standing that the funds of Local 299 would remain on deposit in the Florida 
National Bank at Orlando in a non-interest bearing account until such time 
as the loans to Sun Valley, Inc. » were repaid. 
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4. In 1956 Mr. Henry Lower hada cashier's check for $25, 000. 00 
cashed and delivered the $25, 000. 00 in cash to James Hoffa at his home. 
This has been described as an interest-free loan. 

5. Sun Valley, Inc. » Subsequently repaid $100, 000. 00 of its 
$500, 000. 00 debt to the Florida bank and $100, 000. 00 of Local 299 funds 
were withdrawn from the Florida bank. 

6. Sun Valley, Inc. » iS currently the subject ofja reorganization 
petition under the Federal Bankruptcy Act. It has defaulted on its loan to 
the Florida National Bank at Orlando and that bank has obtained a judgment 
against Sun Valley for approximately $356, 000. 00. 

7. On August 11, 1959, ata meeting with the Board of Monitors, 
Mr. Hoffa stated that he had directed the removal of the $406, 000. 00 of 
Teamster funds from the Florida National Bank at Orlando! The Monitors 
are informed, however, that the bank has refused to honor |checks seeking 
to withdraw this sum on the ground that at the time the deposit of Local 299 
funds was made there was an agreement that these funds would remain on 
deposit with the bank until said loans made to Sun Valley, Inc. , had been 
repaid. 


8. At no time has this deposit with the Florida National Bank 
drawn any interest for the benefit of the rank and file members of Local 
299. . ; 

9. Funds of Joint Council 43 and Local 299 have |been expended 


directly or indirectly to further the sale of lots by Sun Valley, Inc., and 
officials and business agents of. Teamster locals have actively encouraged 
members of the Teamster Union to purchase said lots. 
10. At present and at all times material hereto, James R. Hoffa 
has been President of the Truck Drivers Local 299 and Joint Council 43. 
11. At the present time Sun Valley, Inc., is ee unable to 
construct roads and to provide other utilities so that persons who have 


purchased lots may develop and build homes on their lots, and, furthermore, 
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in many instances, it is impossible for the lot owners to locate their lots 
without payment of expensive surveying costs. 

12. James R. Hoffa was granted an option to purchase a sub- 
stantial percentage of the outstanding shares of capital stock of Sun Valley, 
Inc. , on or about April 15, 1955. Mr. Hoffa had this option at the time of, 
and subsequent to, entry of the Consent Order and did not relinquish this 
option until on or about November 15, 1958. 


IL The Commercial State Bank and Trust 
Company of New York 


1. In 1956 one Benjamin Dranow, who hada checking 
account in the Commercial State Bank and Trust Company of New York, 
arranged a meeting between James Hoffa and an official of the bank. At 

_ the meeting Mr. Hoffa,discussed the desirability of opening an account 


for Truck Drivers Local 299 with the bank. By check dated October 29, 
1956, signed by Frank Collins and James R. Hoffa, an account for 
$50, 000. 00 was opened in the name of Truck Drivers Local 299. 

2. This $50, 000. 00 account was maintained in the Commercial 
State Bank until on or about September 22, 1958, when the funds were with- 
drawn and the account closed. No interest whatsoever was ever paid on 


the deposit. There was no activity in the account other than the opening 
and closing of the account. . 

3. Shortly prior to the deposit of $50,000.00, the checking 
account of Mr. Dranow commenced to show overdrafts which continued 
and increased subsequent to the deposit by Hoffa of the $50, 000. 00. 

4. In approximately October of 1956 Mr. Dranow purchased 
the John W. Thomas Department Store in Minneapolis, Minnesota. The 
Michigan Conference of Teamsters loaned this department store $200, 000. 00 
and the Central States Southern and Southeastern Pension Fund loaned this 
store $1, 000, 000. 00. 
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Il. The Fidelity Bank Transaction 
a a nce 


1. On or about October 28, 1954, an account in the name of 
Truck Drivers Local 299 was opened in the Fidelity Bank and Trust Company, 


Indianapolis, Indiana. The account was started with a chec 
$125, 000. 00 drawn on Local 299 funds and signed by James 


k in the amount of > 
Hoffa and Frank 


Collins. The account was dormant. At no time was interest ever paid on 


this $125, 000. 00 while it was on deposit. 


2. After a conference with the Board of Monitors, the Board was 
informed by defendant Hoffa in a letter dated August 31, |1959, that the 
$125, 000. 00 had been withdrawn from the Fidelity Bank and Trust Company 
and deposited on August 13, 1959, in a savings account in the Public Bank 
of Detroit. For the first time this sum commenced to draw interest for the 


benefit of the members of Local 299. 


IV. Conclusion 


It is the opinion of the Board of Monitors that each of the above- 


described bank transactions is violative of Paragraph 5 of t 


he Consent 


Order and the fiduciary standards therein established. The Board is of 


the opinion that defendant Hoffa's acquisition of an option to 


purchase a 


substantial percentage of the stock of Sun Valley, Inc. , i$ not only violative 


of the fiduciary standards required by Paragraph 5, but als 
violation of Paragraph 6 of the Consent Order. 
The Board of Monitors hereby requests the court 


0 constitutes a 


to (1) require 


defendant James R. Hoffa to account fully concerning each of the above trans- _ 


actions within twenty days from the date hereof by filing verified written 


statements admitting or denying the truth of the above allegations, and fully 


explaining each transaction, and (2) to authorize the Board 


of Monitors to 


utilize depositions and other discovery procedures including the power of 


subpoena to enable the Board of Monitors to obtain all testimony under oath, 


with right of cross-examination to defendant Hoffa, relevan 
actions. 


t to the above trans- 
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The Board of Monitors respectfully requests the court that the 
matters contained herein be set down for an early hearing and that after 
such hearing, and in the event the court finds that the decree has been 
violated, that the court take such action as may be warranted, including 
without limitation, removal of defendant Hoffa from office as Provisional 
General President, sSurcharging defendant Hoffa with any loss of income 
to the members of Local 299 occasioned by the acts set forth above, and 
that the court direct the Monitors to file a report and recommendation with 
the General Executive Board of the International Brotherhood of Teamsters 
for the processing of disciplinary charges against the membership rights 
of the defendant, Provisional General President Hoffa, and the court take 
such further action as may be just and equitable in the premises. 

Respectfully submitted, 


/s/ Martin F. O'Donoghue 
: Martin F. O'Donoghue 
Chairman, Board of Monitors 


/s/ Lawrence T. Smith 
Lawrence T. Smith 
Monitor 


/s/ Herbert J. Miller, Jr. 
Herbert J. Miller, Jr. 


/s/ Raymond G. Larroca 
Raymond G. Larroca 
of 
Kirkland, Ellis, Hodson, Chaffetz & Masters 
800 World Center Building 
16th & K Streets, N. W. 
Washington 6, D. C. 
Attorneys for the Board of Monitors 
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[Filed October 9, 1959] 
SEPARATE REPORT OF MONITOR MAHER TO 


INTERIM REPORT OF THE MAJORITY 
FILED SEPTEMBER 14, 1959 


1. This Monitor concurs with the majority only to the extent 
that he would treat only as information those matters which the majority 
reports to the Court as legally proven facts. This Monitor believes that the 
Board should consider only that information relating to events subsequent to 
the entry of the Consent Decree on January 31, 1958. He would call upon 
the General President to give the reasons for the retention of the funds in 
the three named banks without interest, if that is the fact, Upon receipt 
of such explanation, this Board should determine whether| there appears 
to be a violation of the Consent Decree and, if so, to report it to the Court. 


The Board should not act ex parte. 


2. Other than the limited concurrence set forth above, this 
Monitor is in disagreement with the majority for the reasons which follow. 
3. This Monitor cannot report to this Court, as legally provable 
facts, matters which are based almost entirely upon untested testimony 
given before a legislative investigating committee. 
4. This report places in focus a basic disagreement between 
the majority and this Monitor as to the Board's powers under the Consent 
Decree, as interpreted by the Court of Appeals. The authority of the Board 
as defined by that Court is now expanded by the majority to vest in it investi- 
gatory and accusatory functions. 
5. The majority has considered the transcript of hearing before 
the legislative investigating committee, placed upon that untested testimony 
the cloak of judicially proven facts, selected portions of that testimony which 
Supports an accusation, ignored the evidence to the contrary; and has used 
the selected testimony as the basis of a factual report to the Court, in which 
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it makes accusations of violations of the Consent Decree; and asks removal 
of the General President of the defendant union. This procedure is strikingly 
similar to the operation of a grand jury, except that such a body requires the 
testimony of witnesses. 


THE SUN VALLEY TRANSACTION 


6. The matters set forth in the report wita respect to this trans- 
action, except the retention of the money on deposit with the Florida National 
Bank at Orlando subsequent to January 31, 1958, and the alleged retention 
of the option by the General President subsequent to that date; are all alleged 
events which predated the entry of the Consent Decree. 

7. All of these matters were alleged by the plaintiffs in Paragraph 
43, Sub-Paragraphs 21, 22 and 23 of the amended complaint. They were denied 
by defendants in their answer. : . 

8. The majority now seeks to relitigate these issues which this 
Monitor believes were determined by the Consent Decree. Seemingly the 
majority is of the opinion that the Consent Decree has retroactive application. 

_9. With respect to Sun Valley the "evidence which has been con- 
sidered by this Board is as follows (1) the transcript of the McClellan hearings 
which this Monitor declines to accept as evidence; (2) a confidential report of 
former Monitor Schmidt which this Monitor has never seen; (3) three letters 
and telegrams which passed between the Orlando Bank and the Public Bank of 
Detroit in September of 1959, which are probative of nothing; (4) what the 
Chairman advises the Board he was told by bank officials in Orlando; and 
(5) what the Chairman says he saw in the bank records in Orlando. This 
Monitor: cannot make a finding on such a record. 

10. Nor can this Monitor report to the Court as a fact that there 
was an agreement that the funds of Local 299 would remain on deposit in the 
Orlando Bank in a non-interest bearing account until the Sun Valley, Inc., 
loan was repaid as set forth in Paragraph 3 of the majority report; or that the 
deposit by Local 299 was the consideration for a loan to Sun Valley as stated . 
in Paragraphs 1 and 2 of the report. 
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11, Before making such a report to the Court this Monitor believes 
that the existence or nonexistence of the facts in question could be readily 
established by any one or more of the following documents] if they exist. 

The application for the loan by Sun Valley, Inc. , which should 
recite whether the deposit of Local 299 was pledged as security. 

Any resolution of Local 299 which authorized Lower to pledge the 
deposit as security. 

Any instrument held by the bank showing that the deposit was con- 
tingently encumbered. 


Any mortgage, deed of trust or pledge which would show the security 
for the loan. 


Any report made by the bank to the trustees of Local 299 which would 

indicate whether the deposit was subject to an encumbrance. 
Any periodic report of National Bank Examiners who are required 

to inquire into the security given and the soundness of loans made by member 


banks. 
, Any writing of any nature Signed by any authorized officer of Local 
299 which would indicate that the local agreed to reimburse] the bank upon any 
default in the Sun Valley loan. 
12. This Monitor finds it difficult to believe that a National Bank, 
circumscribed by rigid regulations, would make a loan of $500, 000 without 
having a description of the security for the loan in writing; a written authori- 
zation of the owner of the security approving its deposit as security; anda 
writing, signed by the owner of security, agreeing to pay the loan in event 
of default. - 
13. The transaction is one clearly within the English Statute of 
Frauds which this Monitor is advised is restated in Secs. 725.01 et seq. of 
the Florida Statutes of 1957. It appears to this Monitor that! the bank 
officials would have been aware of the statutory requirements. I the de- 
posit was to be contingently liable for the loan, then the bank would require 
written agreement to that effect. 
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14. This Monitor is advised, and he so advised the Board on 
September 14, 1959, that a civil action is now pending in the United States 
District Court for the Southern District of Florida, Orlando Division, 

Civil No. 983, wherein Local 299 seeks payment of its deposit, plus damages 
for its wrongful detention, from the bank in question. 

15. This Monitor is of the view that this Board, before filing such 
a report to this Court, should await the determination of the pending suit 
before the District Court in Florida which has jurisdiction of the parties 
and subject matter; and the final judgment of which court would be res 
judicata. 

16. The matter of the retention of funds in a noninterest-bearing 
account in the Orlando Bank will be discussed in subsequent paragraphs 
dealing with like deposits in Indianapolis and New York City. 


THE COMMERCIAL STATE BANK AND TRUST COMPANY 


OF NEW YORK: AND THE FIDELITY BANK TRANSACTIONS 


17. This Monitor was advised orally by the Chairman on September 
11 and September 14, 1959, that the matters set forth in the Section Ui, Para- 
graphs 1 to 4 inclusive, of the majority report were learned by him and the 
then Board Counsel Miller in a secret investigation they had made about a 
month prior in New York City. No evidence, documentary or otherwise, was 
presented to the Board. All the Board had before it was the Chairman's oral 
statement of ‘what he and Mr. Miller saw, and were told, in their investiga- 
tion. This Monitor cannot report such matters as facts to the Court. 

18. The Fidelity Bank Transaction set forth in Section il, Sub- 
paragraphs 1 and 2, is based upon the testimony before the McClellan Com- 
mittee upon the nature of which this Monitor has previously commented. 

19. In each of these bank deposit transactions the majority finds 
violation of Paragraph 5 of the Consent Decree. The majority makes its 
findings of violations because it appears to them that these monies were 
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retained in noninterest-bearing accounts. This Monitor believes that 
before such a finding could properly be made it would be necessary to 
have before it the By-Laws of Local 299 outlining the duties|imposed upon 
the officers with respect to the nature of the accounts in which Union 
funds are to be deposited. In the absence of such By-Laws then the Board 
should look to any Resolution or other formal action taken by the Local 
which would indicate the duties of the officers with respect to the nature 
of the deposit accounts. 
20. Labor unions are nontrading and nonprofit making voluntary 
associations. Their initial strength derives from their ability to act 
collectively in bargaining with management. Over a period of the last 
twenty-five years labor unions have added another weapon in their struggle 
with management over pay rates and working conditions. That is, they 
have amassed wealth which enables them to withstand the’ economic pressure 
of a prolonged lock-out or strike.’ The advantage of their money assets 
lies in immediate availablity to pay benefits to its members in the event 
of loss of income due to labor disputes. 
21.. National Bank regulations authorize chartered members to 
contract with depositors with respect to interest-bearing accounts so as 
to require a thirty-day notice before withdrawal of funds. In this 
Monitor's experience it appears that bank boards usually are composed 
of businessmen whose interests are usually identified with management. 
22. Under such a deposit contract bank officials could very well 


insist upon their contractual thirty-day notice of withdrawal of interest- 


bearing funds. This would have the effect of depriving union/members 
of their strike benefits for a period of thirty days. Thus, management 
could neutralize the ability of union members to withstand the privation 
attendant upon loss of wages. 

23. This Monitor is of the opinion that if the Officers of Local 299 
deposit their money in interest-bearing accounts which would remove it from 
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availability for payment of strike benefits for any period of time, then 
they are violating their duties as local officers. In Short, what this 
Monitor believes is that the majority are attempting to require local 
union officers to violate their obligations. 

24. This viewpoint is supported by the provisions of the Inter- 
national Constitution. Section 10 of Article 10 of the 1957 Constitution 
makes it compulsory upon all local unions to keep their money deposited 
in reliable banks in the name of the local unions, and all monies paid 
out for the local union must be paid by check. This clearly contemplates 
that union funds be in demand deposits and not time deposits. 

25. The Convention distinguished between Local funds and funds 
of the International Union, by providing in Sections 6a and b of Article 7 
that "all monies shall be placed in banks approved by the General Execu- 
tive Board"; and "At least 25% of the funds and assets * * * * shall be 
kept in interest bearing bank accounts and short term Government obli- 
gations as directed by the General Executive Board". 

25A. It would be of interest to learn whether the money de- 
posted in the alleged non-interest bearing accounts had been withdrawn 
from interest bearing accounts. 


CONFLICT OF INTEREST 


26. This Monitor cannot find on this record that a conflict of 
interest on the part of the General President existed prior to, or subse- 
quent to the entry of the Consent Decree. In any event, the majority 
finds that he divested himself of such interest in November of 1958. 


THE ADOPTION OF THIS REPORT 


27. This Monitor considers that he is obligated to bring to the 
attention of this Court the circumstances surrounding the adoption of the 
report by the majority. 
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28. This Monitor has repeatedly asked the majority of the Board 
to give him reasonable notice of the Subject matters to be considered at 
Board meetings. On September 9, 1959, this Monitor again requested 
at least 48 hours' notice of the Agenda of any given Board Meeting. He 
was told by the majority that that was a reasonable request and it would 
be observed. ; 

29. He was told orally on that day what the Agenda! was for the 
Board cf Monitors' Meeting on Friday, September 11th. This was con- 
firmed by letter dated September 10, 1959 and received by| this Monitor 
on September 11, 1959, which letter is attached hereto and marked 
Exhibit 1. It will be seen from this Exhibit that no mention was made of 
the proposed discussion of any report asking for the removal of the 
General President. ; 

30. At approximately 1 P. M. on September 11, 1959, General 
Counsel Miller inquired of Monitor Smith: ‘Is that report ready ?" 

This Monitor inquired: ‘What report?" 


Mr. Miller replied: "A report Iam preparing. " 
This Monitor asked: "What report?” 
Mr. Miller turned to Monitor Smith and asked: "Is|it all right 
to let him know?" 
This Monitor inquired: ‘Why shouldn't it be all right 2” 
Monitor Smith said: "It's O.K. He can see it." 


This Monitor inquired of Monitor Smith: ‘When didjyou first 


learn of it ?" 
He replied: ‘Just this morning. 
31. Five typewritten pages of the report were handed to this 
Monitor. This was about 1:15 P.M. The Chairman moved|that the report 
be filed with the Court. Monitor Smith seconded the motion. This Monitor 
read through the report until about 1:25 P.M. He protested the lack of 
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notice, and demanded at least 48 hours to study the basis of the report. 
The Chairman stated this Monitor could have until 3:30 that afternoon to 
read the report. This Monitor refused to consider such a proposal, and 
insisted upon 48 hours’ notice. 

32. Monitor Smith said: "If he won't take till 3:30 this afternoon 
let's go ahead and vote on it now." . : 

33. This Monitor asked the basis for the report. The Chairman 
stated that it was the transcript of the McClellan Hearing. This Monitor 
stated he hadn't read the McClellan Hearings, therefore he couldn't evalu- 
ate the report. The Chairman also said that he had gone to Orlando, 
Florida with Mr. Miller and they had talked with lawyers for the Bank 
and the President of the Bank, and he was using information received from 


them as the basis for his determination. 
34. ‘The Chairman also said that he and Mr. Miller had gone to New 


York last month and investigated the Commercial State Bank and Trust 
Company matter. Upon inquiry the Chairman stated that he had no state- 
ments or evidence to present to the Board with respect to this transaction. 

35. The Chairman stated he had had this report for some time. 
This Monitor asked why he hadn't seen the report prior to that day. The 
Chairman said it would have taken him only ten minutes to dictate it. This 
Monitor said that if that was all the time required to dictate the report, 
this Monitor at least should have gotten a copy before. The Chairman 
stated that the Monitor had been out of town. 

36. This Monitor inquired whether any of the Board's action was 
predicated on a report ‘of former Monitor Schmidt of his investigation in 
Orlando. The Chairman said it was. 

This Monitor said: ‘I would like to see the report." The Chairman 
said’ "Remember, Judge Letts told me I could hold some things confidential. " 

37. The Board adjourned at 1:35 until 3:30 P. M. 

38. The Board reconvened at 3:30 P.M. The majority then gave 
this Monitor until September 14, 1959 to study and evaluate the report. 
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39. The Board convened at 9:50 A. M. on September 14th. This 
Monitor then began his discussion of the report. At 10:10 A.M. the 
Board adjourned because of a commitment of the Chairman. At 11:50 
_ A.M., while the other Monitors were awaiting the return of the Chairman 
this Monitor saw the interim report on the Board table. It had been 
signed by the Chairman and Monitor Smith. 

40. The Board reconvened at 1:15 P.M. This Monitor then gave 
his views of the report. This discussion continued to 1:45 P.M. The 
vote was taken at 1:45 P.M. This Monitor asked to see the original of 
the report. It had already been signed by Monitor Smith and the Chairman. 


? 


41. This Monitor pointed out that it had already been signed, and 
inquired when it had been signed. This Monitor was told that it was 
signed when he started to discuss it at the morning session. 

42. : The Chairman again stated that he had had the report ready 
for along time. This Monitor inquired why he had not seen the copy if it 


had been ready for a long time. 


The Chairman answered: ‘Because of the situation, " 
This Monitor inquired: ‘What situation?" 
- The Chairman stated: ‘You know what [am talking) about. " 

43. The only situation that this Monitor is aware of that would 
prompt any secrecy on the part of the Chairman is that this Monitor has 
refused to act as a part of a secret body. He has at all times insisted 
that he is free to discuss the business of the Board of Monitors with 
both the plaintiffs and defendants, and any other interestedparty. 

44. On September 14, 1959, The Evening Star in its earliest 
edition carried a bulletin stating that the Board had asked this Court to 
suspend James R. Hoffa as President of the Union. A photostatic copy 
of that report is attached hereto and marked Exhibit 3. 
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45. This Monitor is advised and informed that in order for this 
article to appear in the edition of the Star in which it did appear, it would 
have been necessary for the original copy to clear the City Desk at 10:15 
A.M. on September 14th. The Board was in session from 9:50 to 10:10 
A.M. on that morning. This article had cleared the City Desk of the 
Evening Star three hours and 35 minutes prior to the time when the Board 
formally voted on the report. 

46. This Monitor is of the opinion that the factual matters set 
forth above evidence a predetermination of this important matter by the 
majority of the Board. 

47, This Monitor also reports to this Court that the manner in 
which this report was considered and adopted by the majority is in viola- 
tion of the Consent Decree and the obligations of the Board to afford full 
participation to each of the Monitors as required by the Court of Appeals. 

48. This matter of claimed exclusion of this Monitor, appointed by 
this Court, from any meaningful participation on this Board is not new. 
See Paragraphs 19 to 29 of this Monitor's dissent, attached hereto as Ex- 
hibit 2. 


GENERAL OBSERVATIONS 


49. This Monitor is of the opinion that the request of the majority 
for a hearing by this Court on this report is premature. This Monitor 
believes that this Board can require of the General President that he ex- 
plain circumstances of the transactions in question, which occurred sub- 


sequent to the entry of the Consent Decree. So far the Board has not 
asked such explanation of him. 


50. The majority in the opening paragraph of the interim report 
State that they have ascertained that there is violation of Paragraph 5 
of the Consent Decree. This Monitor observes that if they have made 
certain of such violations, then properly they should report that fact to 


63 


the Court and seek enforcement of the Decree; but that if they have made 
certain of their, proof, there is no need for the discovery procedures 
asked in the conclusion to the report. 
51. This Monitor is also unable to find any authorization in the 
Consent Decree which would empower the Board, in the alternative, to 
ask this Court to remove the defendant Hoffa from office, particularly 
in view of the fact that it would deprive the membership of the Teamsters 
of the service of their elected President, without notice to them. Further; 
this Monitor believes the Board should first ascertain the facts, and fit 
the relief to the facts, not vice versa. 


CONCLUSIONS 


52. This Monitor is of the opinion that the report should be re- 
-manded to the Board with instructions to'that Board to: | 


To request the General President to explain the transactions; 


If he refuses, the Board should take evidence so|that its report 
can be made upon judicially provable evidence; 
That the scope of its inquiry be limited to the period from the 
date of the entry of the Decree; 
That the Board use interrogatories or other discovery procedures, 
if necessary, to ascertain the proof of the facts in question; 
And when it has made its determination in a judicially approved 
manner that it then report to the Court; 
That the Board be instructed to use procedures which require 
reasonable notice to all of the Monitors as to the subjects that will be 
discussed at the Monitor meetings; and 
That the Board use procedures that will give meaningful represen- 
tation to all parties in interest; and that no action be taken by the Board 
except after full deliberation and consideration of the views of each member 
of the Board. 
Respectfully submitted, 
/s/ Daniel B. Maher, Monitor 
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BOARD OF MONITORS 
FOR THE 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA 


' 
APPOINTED BY THE UNITED STATES DISTRICT COURT RECEIVED 
FOR THE DISTRICT OF COLUMBIA , 


Va a 


" “ | 1 We 


MARTIN F. O"DONOGHUE, CHAIRMAN 
831 TOWER BUILDING 
WASHINGTON 8, D. Cc. 


@dorRey P. SCHMIDT September 10, 1959 
12 EAST 4ter STREET 


NEW YORK 17, NEW YORK 


DANIEL B. MAHER 
1001 CONNECTICUT AVENUE, N. W. 
WASHINGTON 6, DB. c, 


Daniel B. Maher, Esq. 
1001 Connecticut Avenue, N.W. 
Washington 6, D.C. 
Lawrence T. Smith, Esq. 
917 15th Street, N.W. 
Washington, D.C. 
Gentlemen: 
Re: Board of Monitors Meeting, September 11, 1959 


There will be a meeting of the Board of Monitors 
at 10:00 a.m. in my office on September 11, 1959. 


The agenda for the meeting will include the 
following: 


Recommendations regarding 
Messrs. Gross, Provenzano and 
Glimco. 
Local 100 
Local 377 
Trusteed Local 431 
Local 449 
Local 770 
Trusteed Local 596 
Very gonad yours, 


MM (7 -¥ f- (ee 


fut “F, pecan 
Chairman, Board of Moniters 
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EXHIBIT 2 


Dissent of Monitor Maher to Rules of Procedure 
temporarily adopted__ July 30, 1959 

1. This Monitor is in basic disagreement with the majority of 
the Board as to the scope of its authority under the Consent Decree. 

2. The majority of the Board believes it has wide ranging investi- 
gatory powers; including the authority to initiate investigations, to require 
members of the union to appear before it for inquisition,| to function in 
other jurisdictions by holding hearings and requiring union members to 
appear before it for interrogation; and to entertain complaints without 
requiring the aggrieved party to exhaust his remedies within the Constitution. 

3. Some background is necessary. 

4. ‘The Cayton Board adopted Rules of Procedures and promulgated 


them to the Teamsters in the March issue of the union magazine. This 


Board considered the 1957 Constitution was in effect; and advised the 
membership that "complaints within the sphere of our authority should . 
first be made to the appropriate union official or subordinate body and 
thence to the General Executive Board." (See Ex. 4, p./53, Initial Report. ) 

5. This is in accordance with the requirements of Article XVII, 
Sec. 14(a) of the 1957 Constitution, that an aggrieved member exhaust his 
remedies within the union before resorting to an outside tribunal. 

6. As this Monitor interprets the opinion of the Court of Appeals in 
this case, that Court read the Consent Decree as adjudicating rights of 
the parties under the-union Constitution. 

7. In its opinion that Court determined when action of union officials 
was required it should be done in accordance with the union Constitution. 
See pp. 18, 19, 20, 22 and 24 of the Court's opinion of June 10, 1959. 

8. The majority of the Board are of the opinion that the Consent 
Decree supervened the union Constitution and that that decree gives the 
Board broad inquisitional powers even when powers conflict with the union 


Constitution. 
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9. This was their position before J. Letts in chambers on July 
16, 1959, when the new proposed rules of procedure were discussed. 
10. However, within a few days we find the Chairman of the Board, 
in the opposition to the application for Stay filed in the Supreme Court stat- 


ing to that Court: : 
11. The opinion of the Court of Appeals makes it clear "that the 


International's Constitution is to remain the fundamental law of the Union. 
Internal disciplinary proceedings as well as all the other affairs of the 
Union are to be determined in accordance with that Constitution. " : 

12. In the proposed rules there is no requirement that a complaining 
party exhaust his intra-union remedies. The Board now takes all complaints 
without regard for constitutional requirements as to exhaustion of remedies 
within the union. 

13.) The Court of Appeals defined the Board's power, as recommenda- 
tory, consultative and advisory. The majority now claims for the Board 
another power - investigatory. We are now the relative equivalent of a 
"Three Man Grand Jury" inquiring into the International Union. 

14. It might be well to make passing reference to the fact that all 
members of the union were notified by the Cayton Board in March, 1958 
that complaints should be processed within the union. Although, in practice, 
this was ignored by the present Board. (See Monitor Wells’ dissent, 
page 14, Initial Report of Board. ) 

15. The International Union is composed of more than 1, 500, 000 
members. It is a highly complex organization. If we are going to immedi- ; 
ately shift gear from ‘high over-drive to reverse the Board ae to at 
’ least give the members ample notice. 

16. If the Board was deliberately trying to frustrate the purposes 
of the Consent Decree it could not do it more effectively than by adopting 
these rules, violative as they are, of the Union Constitution. I predict that 
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every time this Board recommends action against a member or official 
on the basis of a complaint by an aggrieved member who has not followed 
Constitutional procedures the party against whom the complaint is made 
Will readily obtain injunctive relief against the union official who seeks to 


enforce the Board's recommendation. 
17. The plaintiffs' action was based on contract. 
covered all members of the union, not just the plaintiff. 


The contract 
If it be contended 


that the defendant officers voluntary agreed to vest extra constitutional 
powers in the Board, then I say that in this respect the Decree is of doubt- 
ful validity. Such action without notice to the entire class, would be a , 
deprivation of the rights of the members: (1) to have the union affairs con- 
ducted in accordance with the constitution; (2) to have the union's business 


conducted by its duly elected officers; (3) to have disciplinary proceedings 
_ conducted ‘within the framework of the constitution; and (4) the action of 


the officer in consenting to the Decree would be an exercise of power they 


do not possess and, in effect would be amending the Constitution, the 


power to do which vests in the convention. 


18.’ Adoption of Rule 2 will precipitate endless litigation. 


19. Rule 3 is a further implementation of an apparent design of the 


majority to exclude the union designated Monitor from full participation in 


the functions of the Board. 


20. This is not a new situation. Monitor Wells had occasion to 


complain in this regard. (See Monitor Wells' dissent to 
No. 19 and P. 23 of the Court of Appeals opinion. ) 

21. This Monitor is of the belief that the appella 
' informed us that the Board must function as such in thes 


Recommendation 


te court clearly 


e words: 


"We point out also that the Monitors must use procedures which 


afford opportunity for all three Monitors to partipate. Each 


has its responsibilities as an officer of the Court. 


It is as if the Court had never spoken. 
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22. The plan of exclusion is manifested by the first draft "ot the 
proposed new rules dated July 1, 1959, 

Rule 1 - provided as follows: 

"Upon receipt of a complaint, the Chairman will provide copies to 

the other Monitors. It is understood that no Monitor will provide 

the International Union with a co of the complaint, a summar 

thereof or the name of the complainant. " 

23. It should be pointed out that from the inception of the Board 
the plaintiffs have had their lawyer and later his associate sitting as a 
member of the Board. They did not need to be informed. The rule would 
have prevented this Monitor from discussing pending matters with union 
officials without Violating the Board rules. This would have deprived 
the union members of any effective representation on the Board. 

24. This rule was discarded but it has evidentiary value in that 
it demonstrates the design to exclude this Monitor from full participation 
in n the Board's affairs. . 

25. The present rules accomplish the design just as effectively. 
The majority vests a, "discretion" in the Chairman to handle complaints 
in a confidential manner in its preliminary investigatory stage. The Chairman 
thus acts as a one-man Board in determining whether the Board has juris- 
diction of a complaint, and whether a prima facie complaint is made. 

26. There is nothing in the Consent Decree that authorizes a 
one-man Board for any purpose, and the Court of Appeals tells us in 


plain and simple terms that we should function as a Board and each Moni- 


tor has his obligations. 

27. This Rule is important. It gives the Chairman authority to 
expand the services of the Board staff and to expand Board funds without 
consultation with other Board members, who are equally responsible to 
the Court for proper disbursement of Board funds. . 
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28. Equally important is the fact that a substantial number of 
complaints, perhaps half of all complaints now pending involve matter 
of collective bargaining contract grievances and employer - employee 
disputes over which this Board has no jurisdiction. 

29. Each Monitor should have the right to participate in a decision 
whether a complaint comes within the ambit of Board Powers. So, also, 


he should participate in any decision involving use of Board Personnel 


and expenditure of Board funds. 

30. Rule 4 purports to give the Board authority to recommend to 
the International Union that they direct subordinates to make available to 
the Board staff member all book and records which he) may request; and to 
answer Such questions as the staff member may propound. 

31. In my judgment, any member of a union who received such a 
broad order from an International Officer would, ignore it and could do so 
With impunity. There is no constitutional authority in the International 
Officers to issue such a broad command; and there is no authority in the 
Constitution which would support any order to subordinate to submit to. 
general inquisition of the member, and surrender of "all books and papers" 
to a Board staff member, who has no association with the union. The’ 
power we seek to vest in a staff member by way of a direction to the Inter- 
national exceeds that of a duly impaneled grand jury and the Government 
itself, including Congressional Investigating Committees. 

32. There is no basis in the Consent Decree upon which the majority 
may rest its investiture of pleanary emergency powers in the Chairman. 

It violates the specific instructions of the Court of Appeals. 

33. This Monitor believes that if this Board operates under these 
rules we are headed toward complete frustration of the Consent Decree. 

34. I entertain the gravest doubts that any court may conduct a 
general inquisition on the affairs of a private organization. If the court 
may not investigate by itself it may not confer upon the Board powers in 


excess of its own. 
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35. Instead of a court-appointed body, interposed between two 
contending litigants with powers as specifically set forth by the Court of 
Appeals we have now become an investigatory and accusatory body carry- 
ing on the litigation of the plaintiffs. 


EXHIBIT 3 
BULLETIN 


HOFFA OUSTER ASKED BY UNION MONITORS 


Monitors policing the Teamsters' Union today 

asked District Judge F. Dickinson Letts to suspend 
. James R. Hoffa as president of the union. 

The court appointed monitors asked Judge Letts 
to require the union's General Executive Board to hold 
hearings with a view toward expelling Mr. Hoffa from 
membership in the Teamsters. 

Charges by the monitors involve alleged misuse 


of hundreds of thousands of dollars of union money by 
Mr. Hoffa in a land development plan. The monitors 

charged Mr. Hoffa violated his "fiduciary" obligations 
and was guilty of conflicts of interest. 


[Filed October 14, 1957] 
AMENDED COMPLAINT 
* * 


Paragraph 43: 


*+ * * *€ *€ KK KH KK HK 


(21) In case where the International Organization or its "sub- 


ordinate bodies" sponsored or promoted real estate developments al- 
legedly for the benefit of rank-and-file membership or for some other 
alleged union purpose, there were, because of defendants' misfeasance, 
malfeasance or nonfeasance, frequent and substantial borrowings of 
money by union officials (including defendants, especially Hoffa, Brew- 
ster, Beck and Brennan) from real estate promoters) or agents as to 


whom the said union-official borrowers are, in effect, principals. 


(22) Defendants and officials in concert with them used their 
_ official position and the fact that large sums of union) monies were on 
deposit with particular banks for the purpose of influencing those banks 
to lend money to friends of defendants or to union leaders or to persons 
in concert with them or for some other selfish purpose which violates 
the IBT Constitution and the AFL-CIO Constitution. 


(23) Acquisition by union officials (including defendants, especi- 
ally Hoffa, Beck, Brewster and Brennan) by means of union funds or on 
the basis of union position or options to buy real or personal property 
or interest in developments or ventures, the success of which depended 
upon purchases by rank-and-file members orby persons subject to the 


control and domination of those thus acquiring the option. 


[Filed October 16, 1957] 
ANSWER TO AMENDED COMPLAINT 


+ * ke kk ek Oe 
43. Defendant denies all of the allegations contained in Paragraph 
43. Further answering, |Defendant states that these allegations are irrele- 
vant, immaterial and have no bearing upon the issues of the validity of the 
Convention nor do the allegations meet the requirements of Rule 8(a) and 
(e), they being only conclusionary and argumentative. 


* * *£* * *€£ €£ & & * 


DEFENDANT'S MOTION TO STRIKE CERTAIN PORTIONS 
OF THE 
ANSWER TO AMENDED COMPLAINT 


* * * K kK ek ek k 
ye Paragraph 43 in its entirety and subparagraphs 1 through 44. 
They contain allegations of alleged wrongs or misdeeds of Beck, Hoffa, 
Brennan and Brewster that have been committed many years ago and they 
have no relevance, competency or probative connection with the issues in 
this case. They are also redundant, scandalous matters and allegations. 
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EXHIBIT 3 


* STATE OF MICHIGAN ) 
5 ) ss. 
, COUNTY OF WAYNE ) 


Henry Lower being duly sworn deposes and says that: 
1. He resides at 6075 Oakman Blvd. , Detroit 27, Michigan. 
2. He was President of Sun Valley, Inc., from October 22, 1954 
* to December 19, 1958. 
. 3. He negotiated two loans on behalf of Sun Valley Inc., with the 
ig _ Florida National Bank at Orlando, Florida. The first loan was dated June 
. ” 20, 1956 and was in the principal sum of $300, 000. 00 and your deponent as 
President of Sun Valley Inc. executed a promissory note in the amount of 
» $300,000.00, interest 5% in favor of the Florida National Bank at |Orlando, 
Florida. The second loan was in the principal sum of $200, 000. 00, interest 
* 5% and your deponent as President of Sun Valley Inc., executed a promissory 
| note in the amount of $200, 000. 00, in favor of the Florida National Bank at 
E Orlando, Florida. Your deponent received the sums named at the) time the 
notes were executed and your deponent deposited said sums in a bank 
+ count opened at the Florida National Bank at Orlando Florida inthe 
name of Sun Valley Inc. 
4. Copies of the notes referred to in paragraph 3 are attached 
| * hereto and made a part hereof. These notes specify with particularity 
| the collateral security involved in both transactions. 
5. In addition the Bill of Complaint filed by the Florida National 
| » Bank, against Sun Valley Inc. , growing out of the default on these notes 
f. sets out in paragraph 7 thereof that the collateral on these loans consisted 
of equitable liens on the contracts and the proceeds of said contracts arising 
out of the sales of lots by Sun Valley Inc. ; collections of payments jon these 
contracts were made at the Bank of the Commonwealth, Detroit, Michigan, 


from individual buyers of lots. 


AVAILABLE 


al bound volume 
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6. At the time these loans were negotiated your deponent was not 
an employe or agent of Teamsters Local 299 or any other union. Neither 
was he an agent of James R. Hoffa or any other individual officer or agent 
of Local 299. 

7. At the time these loans were negotiated your deponent did not 
pledge any funds of Teamsters Local 299 that were on deposit or might 
later be deposited in said Florida National Bank could be used in anywise 
as collateral for the loans made by Sun Valley Inc. from said bank. In 
addition your deponent had no authority to guarantee that funds of Team- 
sters Local 299 would remain on deposit ‘in the Florida National Bank at | 
Orlando, Florida, until the loans made by the bank to Sun Valley Inc. 
were paid up. 

8. Your deponent never was authorized by James R. Hoffa or 
any other officer of Teamsters Local 299 to make any guarantee with 

‘regard to the funds of Teamsters.Local 299 on deposit at the Florida 
National-Bank, and your deponent never made any such guarantee to any 
officer or agent of said Florida National Bank. 


9. Your deponent avers that the notes speak for themselves with 


respect to the collateral security for the loans. 
/s/ Henry Lower 
Subscribed and sworn to before me this day of August, 1959. 


Notary Public, Wayne County, Mich. 


717 


EXHIBIT 4 


On or before three (3) 
years, payable $25, 000. 00 


ter] S int 
quarterly plus interest after date I/We or eith 


severally promise to pay to the order of 


e 


THE FLORIDA NATIONAL BANK AT ORLA 
Orlando, Florida 


* 


* THREE HUNDRED THOUSAND and no/100 * * 
with interest after date at the rate of 5 per cent and after 
of ten per cent per annum until paid for value received, n 
at the office of said Bank, and if not paid at maturity this 
* in the hands of an attorney at law for collection; and in tha 
and promised by the. makers and endorsers, severally, to 


Orlando, Florida June 20, 19 56 
$300, 000. 00 


r of us jointly and 


NDO 


Dollars . 


maturity at the rate 
egotiable and payable 
note may be placed 


t event, it is agreed 
pay reasonable 


attorney's fees; having deposited with the said Bank as collateral security 


for the payment of this note, and any note given in extensi 
thereof, ahd as security for the payment of any other liabi 


on or renewal 


lity or liabilities 


of the undersigned to said bank, whether nor existing or hereafter arising, 


the following-property, viz: 


Moral assignment of various contracts for deeds held by Bank of the Common- 
wealth, Detroit, Michigan. Payment of interest and principal on this note 


to be made from the proceeds of the collections made b 


to us by said bank. 


e Bank of the 


Commonwealth, Detroit, Michigan for account of Sun Valley, Inc. direct 
a 


at the present market value hereby estimated by the under 


‘. Dollars and should said bank or 
a 


signed to be 
the holder hereof, 


hereafter consider that the market value of the said securities has declined, 


or should said securities for any reason become unsatisfactory to said bank, - 


or the holder hereof, the undersigned hereby agrees to make payment on 


account of this obligation satisfactory to the holder hereof, 


or to deliver to 


said bank, or the holder hereof, additional securities to the satisfaction of 
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the holder of this obligation. And for any other liabilities to said bank, 

whether due or not due, or hereafter arising, the undersigned, also 

hereby gives to said bank a lien upon all property or securities given to 

or left in possession of the said Bank by the undersigned, and also upon any 

balance of the deposit account of the undersigned with said bank. For value 

received the undersigned hereby further agrees that upon the non-performance 

of this promise to pay, upon failure, insolvency or upon the non-payment 

of any of the liabilities of the undersigned to said bank, or upon failure 

of the undersigned within three days after date of mailing notice addressed 

to the maker hereof, at his address, as given by him at the time of making 

of this note, and endorsed at the foot of this note, to make satisfactory pay- 
ment on account or to furnish additional securities satisfactory to the Presi- 

dent or Cashier of said bank, or to the holder hereof, in case of demand 


therefor, thén, and in either such case, this note and all other obligations 
and liabilities of the undersigned to said bank, and any and all of them shall 


forthwith become due and payable without further demand or notice; and full - 
power and authority is hereby given to the said bank, or the holder of this- 
note, to sell, assign and deliver the whole or any part of the above mentioned 
property and securities, or any part thereof, or any substitutes therefor, or 
of any additions thereto, at private or public sale, at the option of said bank, 
any of its officers, or the holder hereof, without demand, advertisement or 
notice of any kind, which are hereby expressly waived in respect to any and 
all such methods of sale. And at such sale the said bank, or any of its offi- 
cers, or the holder hereof, may become the purchaser of the whole or any 
part of the said securities, free from any right of redemption by the under- 
signed, which is hereby expressly waived and released. In case of sale or 
any cause, after deducting all legal and other costs for collection, sale and 
delivery of said property, including attorney's fees, as herein before provided 
the said bank, or the holder thereof, may apply the residue of the proceeds of 
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the sale or sales so made to pay this note, and then to pay any or all of 
the liabilities of the undersigned to said bank, whether due or not due or 
hereafter arising, as any of its officers shall determine, |making proper 
rebate for interest on liabilities not due, returning the overplus, if any, 
to the undersigned; and the undersigned also agrees that the exercise, or the 
omission to exercise, by said bank, or the holder hereof, of any of the 
rights and privileges hereby conferred upon said bank or tthe holder hereof, 
shall not waive or affect any other or subsequent right to exercise the same. 
And the undersigned also agrees to be and remain liable to said bank, or to 
the holder hereof, for any deficiency after such sale or sales so made 

: together with interest thereon at the rate of ten per cent per annum until 


the same is fully paid. 


Sun Valley, Inc. 


by /s/ Henry Lower, President 


EXHIBIT 5 


On or before three (3) : 
years, payable $16, 666. 67 Orlando, Florida 19 56 
quarterly, plus interest — $200, 000. 00 

after date I/We or either of us jointly 


—__and severally promise to pay to the order of 
THE FLORIDA NATIONAL BANK AT ORLANDO 
Orlando, Florida 
* * TWO HUNDRED THOUSAND AND no/100 * * Dollars 
with interest after date at the rate of 5 per cent and after maturity at the rate 
of ten percent per annum until paid for value received, negotiable and payable 
at the office of said Bank, and if not paid at maturity this note may be placed 
in the hands of an attorney at law for collection; and in that event, it is agreed 
and promised by the makers and endorsers, severally, to pay reasonable 
attorney's fees; having deposited with the said Bank as collateral security 
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for the payment of this note, and any note given in extension or renewal 
thereof, and as security for the payment of any other liability or liabilities 
of the undersigned to said bank, whether nor existing or hereafter arising, 
the following property, viz: 


Mora] assignment of various contracts for deeds held by Bank of the Common- 


wealth, Detroit, Michigan. Payment of interest and principal on this note to 
be made from the proceeds of the collections made by the Bank of the Com- 


monwealth, Detroit,, Michigan for account of Sun Valley, Inc. direct to us 
by said bank. 


at the present market value hereby estimated by the undersigned to be 


| Dollars and should said bank or the holder 
hereof, hereafter consider that the market value of the said securities has 


declined, or should said securities for any reason become unsatisfactory 

to said bank, or the holder hereof, the undersigned hereby agrees to make 
payment on account of this obligation satisfactory to the holder hereof, or to 
deliver to said bank, or the holder hereof, additional securities to the 
satisfaction of the holder of this obligation. And for any other liabilities - 

to said bank, whether due or not due, or thereafter arising, the undersigned 
also hereby gives to: said bank a lien upon all property or securites given to 
or left in possession of the said Bank by the undersigned, and also upon any 
balance of the deposit account of the undersigned with said bank. For value 
received the undersigned hereby further agrees that upon the non-performance 
of this promise to pay, upon failure, insolvency or upon the non-payment of 
any of the liabilities of the undersigned to said bank, or upon failure of the 
undersigned within three days after date of mailing notice addressed to the 
maker hereof, at his address, as given by him at the time of making of this 
note, and endorsed at the foot of this note, to make satisfactory payment on 
account or to furnish additional securities satisfactory to the President or 
Cashier of said bank, or to the holder hereof, in case of demand therefor, 
then, and in either such case, this note and all other obligations and liabilities 
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of the undersigned to said bank, and any and all of them shall forthwith 
become due and payable without further demand or notice} and full power 
and authority is hereby given to the said bank, or the holder of this note, 
to sell, assign and deliver the whole or any part of the above mentioned 
property and securities, or any part thereof, or any substitutes therefor, 
or of any additions thereto, at private or public sale, at the option of said 
bank, any of its officers, or the holder hereof, Without demand, advertise- 
ment or notice of any kind, which are hereby expressly waived in respect 
to any and all such methods of sale. And at such sale the said bank, or 
any of its officers, or the holder hereof, may become the purchaser of the 
whole or any part of the said securities, free from any right of redemption 
by the undersigned, which is hereby expressly waived and released. Ih 
case of sale or any cause, after deducting all legal and other costs for 


collection, ‘sale and delivery of said property, including attorney's fees, 


as herein before provided, the said bank, or the holder thereof, may apply 
the residue of the proceeds of the sale or sales so made to pay this note, and 
then to pay any or all of the liabilities of the undersigned to said bank, 
whether due’ or not due or hereafter arising, as any of its Officers shall 
determine, making proper rebate for interest on liabilities not due, return- 
ing the overplus, if any, to the undersigned; and the undersigned also 
agrees that the exercise, or the omission to exercise, by Said bank, or 

the holder hereof, of any of the rights and privileges hereby conferred 

upon said bank or the holder hereof, shall not waive or affect any other 

or subsequent.right to exercise the same. And the undersigned also 

agrees to be and remain liable to said bank, or to the holder hereof, for 
any deficiency after such sale or sales so made together with interest 
thereon at the rate of ten per cent per annum until the same is fully paid. 


Address 
2741 Trumbull Avenue, 


Detroit 16, Michigan Sun Valley, Inc, (Seal) 
ga sane ea A eh ee ee 
by /s/_Henry Lower (Seal) 
Phone No. 


President 
a Se 


—————— 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN CUNNINGHAM, et al ) 
Plaintiffs, | 
v. }x Civil Action No. 2361-57 
JOHN G. ENGLISH, et al, 
Defendants. ) 
Washington, D. C., 
Tuesday, November 24, 1959. 
The above-entitled cause came on for hearing on motions before the 
HONORABLE F. DICKINSON LETTS, United States District Judge, at 10:01 
a.m. A . 
APPEARANCES: 


GODFREY P. SCHMIDT, ESQ., 
Counsel for Plaintiffs less No. 1. 


EDWARD BENNETT WILLIAMS, ESQ., 
Counsel for Defendants. : 


MARTIN F. O'DONOGHUE, ESQ. , 
For the Board of Monitors. 


DANIEL B. MAHER, ESQ., 
appearing as a Monitor. 


* * * * * * * * 
- MR. O'DONOGHUE: * *  * * * * * * 
In order that I could present this to the Court, and more particularly 
Iam directly relating a series of events that occurred within the Board of 
Monitors and also communications that were addressed to General President 
Hoffa relative to the monies deposited by Local 299 in the Florida National 
Bank at Orlando and the monies deposited in the Fidelity Bank in 


Indianapolis and in the Commercial Bank in New York, inasmuch as Monitor 
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Maher makes a defense, or rather in his opposition to this interim report, 
that there was (1) no discussion, and (2) that the monitors are exceeding 
their authority and acting in the way of an investigatory or accusatory body, 
I think preliminary to my presentation of this matter to the Court, I would 
like to go over in chronological order these matters which happened, which 
show that there was discussion, and secondly, that this entire matter was 
before the Board of Monitors for approximately six weeks before this 
report was filed. 
First, there was a letter addressed to General President Hoffa on 
August 6, 1959, and it is stated in words-as follows: 
* * * * * * * * 
Now, following in chronological order, may it please the Court, 
on the night of August 11, 1959, we discussed this with Mr. Hoffa. He 
came in, we met up at the Teamsters office. He came in and he seated 
‘himself at the head of the table, asked, "What is the first thing 2?" 
I’said: "The first thing is Sun Valley. What about that money of 


299 being on deposit?" 


He said: ‘I have issued an order that that money be withdrawn by 
299." And that ends the matter. There was no further discussion concern- 
ing that. 
Later, the matter came before the Board of Monitors. Again, on 
August 12. 
Again, it came before the Board of Monitors on August 27, 1959. 
The entry in our minutes shows the chairman discussed the matter of 
Sun Valley with the Board at quite some length. Itold him that I had read 
in the papers and received information that the bank in Florida 
would not permit the money to be withdrawn. Prior to this it had been up 
before the Board of Monitors and I told Mr. Maher to read the whole 
history of this transaction, if he was interested in it, in the records of the 
Senate Committee, and there were plenty of exhibits and things he could 


ascertain there. 
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On September 2nd it came up again before the Board of Monitors. 
A motion was passed unanimously that the chairman was directed to in- 
vestigate the matter of deposit of $400, 000 belonging to Local 299 in the 
Florida National Bank at Orlando, Florida, and if necessary to make a 
trip to Florida in this regard. That was discussed that morning. I told 
him how important it was that we should get some further information 

‘about it. 

I made the trip to Florida with Mr. Miller, who was then counsel 
for the board. And we spent a day in Jacksonville, Florida, with the 
attorneys for the bank and the officials for the bank who came up from 
Orlando. And we received information there. 

Then, over that weekend, when we came back, over Labor Day 
weekend, I prepared with Mr. Miller this interim report. 

We met on Friday, September 11, and I presented it to Mr. Maher 

that morning and he asked for more time. I gave him until 3:30 
in the afternoon. He still wanted more time. I put it over until the 
following Monday morning, September 14, giving him his full 48 hours. 

He was in my office Saturday morning, after the Fike of Friday. 
I gave him all the available documents I had. 

And then it was filed at about two o'clock in the afternoon of Monday. 
I spoke to a newspaper reporter for the Washington Star on Monday morning 
and told him I thought this report would be filed that day. That is also 
raised as an issue. It had been discussed at the Board of Monitors, all 
through the month of August at our various times. It was discussed with 
Mr. Hoffa. 

* * * * & * * * 

MR. MAHER: * * *& * * * * * 

Now, this report, Your Honor, purports to be a factual recitation 
to this Court. Icannot, as an officer of this Court, report to this Court 
as facts matters that are based entirely upon the untested testimony given 


85 


before a legislative investigating committee which, so far 
is concerned, is the rankest sort of hearsay, and I believ 
regarded by the Court. 


* * £ * * k x 


as this monitor 


ie it would be so 


Now I want to discuss briefly, Your Honor, the circumstances 


attending the adoption of this report. True, it is, that we 
conversations at the Board of Monitors meeting with re 
bank accounts, and true it is that we discussed them with 
occasion, or possibly two. 


With respect to the Hoffa interim report, I should 


briefly some of the factual matters that are not denied on t 
~ Thave largely, asa minority on the board, requested that 
notice of the problems be given to each of the monitors so 
them in advance of the meeting and evaluate the particular 
September 9th, I again brought this to the attention of the 
assured that there would be 48 hours’ notice. 


On September 9th, at the Board of Monitors meetin 


had general 


spect to these two 
Mr. Hoffa on one 


like to recite 


his record. 
some reasonable 
we could study 
On 
board and I was 


problems. 


g, I was told 


what was going to be discussed on Friday. No mention was made then 


of any discussion of an interim report with respect to Mr. 

I received a letter on the following day, which is at 
exhibit, Your Honor, setting forth what the agenda would b 
of September 11. Nothing is said in that letter about a rep 


mately to the removal of the General President. 


Hoffa. 

tached as an 

e on the meeting 
ort looking ulti- 


It was 1:10 o'clock on September 11 that Ifor the first time learned 


that there was any report in process. And that occurred in this way: Mr. 


Miller, the then general counsel, said: "Is that report real 


I said: ‘What report ?" 
Miller said: "A report lam preparing. " 


dy, Mr. Smith?" 


Miller turned to Smith and said: "Is it all right to show it to him ?* 


21 
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Now, the board counsel, who Seemingly, or I think should represent 
the entire board, I don't think should ask the approval of Monitor Smith to 
find out whether I, another monitor, can see what. is going on in the Board 
of Monitors. 

Mr. Smith said: "Okay, let him see it." 

Now, that was at 1:10 in the afternoon. ‘There was no discussion of 
the content of that report.. Mr. O'Donoghue moved the adoption of the re- 
port. Mr. Smith seconded it. I vigorously protested the lack of discussion : 
and the lack of notice in the matter. They gave me until 3:30 that afternoon 
to make up my mind on this very involved transaction. I refused to take it. 

Mr. Smith said: "Well, if he won't take until 3:30 this afternoon 
to study this report, let's vote on it now." 

Now that was the extent of the discussion, Your Honor, with respect 
to this very, important subject. At 3:30 that afternoon I’again protested 


the matter and they gave me until Monday morning, which was perfectly 


all right.’ 

We convened on september 14th at 9:50. The chairman had to leave 
the meeting a few minutes later. We reconvened at 1:15 p.m. Ithen dis- 
cussed the matter for half an hour. A vote was then taken on the report: 
Iasked for a copy of the original of the report, and I noted that it had been 


Signed. I inquired when it had been signed. They said it had been. signed 


that morning. 

Now, Your Honor, I do not think that that dantien the type of delibera- 
tion, the type of exchange of ideas that I think was contemplated when this — 
Board of Monitors was established. I do not think it meets the test of full 
participation that the Court of Appeals has said, and repeated on two 
occasions, should be accorded to each member of the board. 

In that connection, Your Honor, may I say that the Evening Star, 
before we even voted, three hours before we even voted on this matter, 
had. the report -- I take that back -- would have had to have the information 


87 


on its desk. Now, I know Something, a little bit, about newspaper business, 
and in the first edition of the Star, a copy of which is before Your Honor, 
there appeared the Statement of what was happening at the Board of Moni- 
tors with respect to this particular report. It would have had to have 
been on the desk of the Star, and that is undenied in this record, it would 
have had to have been on the desk of the Star at 10:10 that morning, 
and we didn't vote on it until 1:45 that afternoon. 
Now, to me, Your Honor, it indicates that there was complete pre- 
judgment of this matter. I think that the extent of the participation which 
this monitor had with respect to this matter was formful and that is all. 
* * * * * * * * 
23 MR. SCHMIDT: If Your Honor pleases, on behalf of the plaintiffs, 
I would like to join.in with the motion brought here this morning that we 
are discussing, brought here by the majority of the monitors. 
5 * * * * * * sd * 
43 THE COURT: Gentlemen, the Court has no question of doubt but 
that discovery proceedings are available in these proceedings. The 
Court finds -that it is appropriate and necessary that discovery processes 
should be used to enlighten the Court as to the truth of the matters shown 
in this report. 
Accordingly, the Court will resort to discovery proceedings, the 
power remaining with the Court: The Court will, when appropriate, 
approve and authorize the Board of Monitors to proceed by discovery 
processes. , 


* * x * * * k * 


44. THE COURT: Gentlemen, in my mind, we are constantly con- 
fronted with too much litigation, and to grant this motion would further 
45 delay the desires of this Court to bring this monitorship to a 


conclusion, and for that reason, and for the reason that Ilam quite certain 
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in my own mind that this is interlocutory, and that to afford appeal would 
require that the Court indicate that the granting of the stay would facili- 
tate and hasten the final disposition of the issues before the Court; an 
assurance which this Court is unable to give the Court of Appeals, I 
think the motion to stay pending appeal which was filec| November 13, 
1959, must be denied. 


ORDER 


Upon consideration of the Interim Report of the Board of Monitors 
concerning the Sun Valley Transaction, the Commercial State Bank and 
Trust Company of New York, and the Fidelity Bank Transaction, in the | 
above-captioned case, Monitor Maher's report thereon, and defendants' 
Memorandum thereon, and after hearing argument of counsel, and it 
appearing that discovery proceedings are available and that it is appro- 
priate and necessary that discovery processes should be used to enlighten 
this Court as to the truth of the matters shown in the Board's Interim Re- 
port, it is by the Court this 7th day of December, 1959, 

ORDERED that the Board of Monitors is hereby instructed to 
utilize all necessary discovery processes, including the use of deposi- 
tions, subpoenas ad testificandum and duces tecum, to examine all 
persons who may have knowledge concerning the matters set forth in 
the above-mentioned Interim Report and to examine all documents 
bearing on such matters, provided, however, that the Board of Monitors 
Shall obtain the approval of this Court prior to instituting any of the above 
procedures, and it is further 

ORDERED that the defendant James R. Hoffa account fully regard- 
ing each of the above transactions set forth in the Board of Monitors' 
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Interim Report within twenty days fromthe date of this order by filing 
verified written statements admitting or denying the truth-of the allega- 
tions contained in the above-mentioned Interim Report, and fully explain- 
ing each transaction, and it is further 
ORDERED that the Board of Monitors upon completing the dis- 
covery processes render a SEEDER SUEAve report to the Court on its 
findings. 


/s/ F. Dickinson Letts 
District Fudge 


ORDER 


Upon consideration of defendants’ Oral Motion for Stay Pending 
Appeal of the order of this Court authorizing the Board of Monitors to 
utilize necessary discovery processes concerning the matters set 
forth in the Board of Monitors" Interim Report regarding the Sun Valley 

"Transaction, the Commercial State Bank and Trust Co, of New York, 
and the Fidelity Bank Transaction, and the oral opposition of plaintiffs 
and the Board of Monitors, and it appearing to this Court that the cir- 
cumstances in this cause do not warrant the exercise of the Court's 
discretionary power to grant the extraordinary relief sought by the 
defendants, it is by the Court this 9th day of December, 1959, 

ORDERED that defendants’ Motion for Stay Pending Appeal be 


and the same is hereby denied. 
/s/ ¥. Dickinson Letts 
District Fades 


* * * *& * 


[Filed December 14, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 14th day of December, 1959, that the 
defendants hereby appeal to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit from the judgment of this Court entered on the 
7th day of December, 1959 in favor of the Board of Monitors against said 
defendants, granting discovery process and subpoena power to the Board 
of Monitors under the terms and conditions set forth in the order and re- 
quiring a sworn statement by the defendant Hoffa to be filed within 20 days. 

/s/ Raymond W. Bergan ; 


1000 Hill Building 
Washington 6, D. C. 
Counsel for Defendants 


* * * * 


DESIGNATION OF JOINT APPENDIX 
' BY APPELLEE BOARD OF MONITORS 


In accordance with Rule 16(b) of the Rules of this Court, appellee | 
Board of Monitors hereby designate the following parts of the record, not 
included in appellants’ designation, to be printed in the Joint Appendix: 

1. Transcript of hearing, November 24, 1959, p. 3, line 21 through 
p. 4, line 15. , 

2. Transcript of hearing, November 24, 1959, p. 5, line 12 through 
p. 7, line 14. | 

3. Transcript of hearing, November 24, 1959, p. 43, line 10 through 
line 18, 

4. Transeript of hearing, November 24, 1959, p. 44, line 23 through 
p. 45, line 9. . 

5. This designation. 
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Respectfully submitted, 
/s/ Herbert J. Miller, ‘Jr. 


/s/ Raymond G. Lerroca 

of 

Kirkland, Ellis, Hodson, Chaffetz & teeters 

800 World Center Building 
Washington 6, D. C. 


Attorneys for Board cf Monitors 


DESIGNATION OF JOINT APPENDIX 


In accordance with Rule 16(b) of the Rules of this Court, appellants 
Pp hereby designate the following as the parts of the record on appeal to be 

printed in the Joint Appendix: 

1. Consent Order, filed January 31, 1958. 

2. Interim Report, filed September 14, 1959. 

3. Separate Report of Monitor Maher, filed October 9, 1959. 

4. Amended Complaint, filed October 14, 1957, paragraph 43, sub- 
paragraphs 21, 22, 23.. 

5. Answer to Amended Complaint filed October 16, 1957, paragraph 
43 and paragraph 7 of defendants' Motion to Strike certain portions of the 
Amended Complaint (this Motion is a part of defendants’ |Answer). 

6. Exhibits 1 through 5, to Defendants' ee Re Board of 
Monitors Interim Report, filed October 16, 1959. 

7. Transcript of hearing, November 24, 1959, pg. 13, first full 
paragraph. , 

8. Transcript of hearing, November 24, 1959, pg.. 19, line 4 to 
pg. 22, line 9. 

9. Transcript of hearing, Novamnber 24, 1959, PE. 23, last para- 


graph. 
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Order, dated December 7, 1959. 

Order denying stay, dated December 9, 1959. 
Notice of Appeal filed December 14, 1959. 
This designation. 


/s/ Edward Bennett Williams 


‘/s/ Raymond W. Bergan 
Counsel for Appellants 
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properly be granted limited discovery process. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Board of Monitors does not have inherent power 
under the Consent Order to utilize discovery process 


A. 


B. 


Such power does not exist by virtue 
of their position as “officers of the 
court" 


Such power may not reasonably be in- 
ferred from the Consent Decree . 


The Board of Monitors may not properly engage in the 
type of activity necessarily contemplated by the orders 


in question 
A. 


The Board is not a party to this cause and, 
as such, may neither exercise nor be 
granted the oo and privileges of a 
party - - 6 6 eee ee ee et ee es 
The orders herein appealed from constitute 
an improper modification of the Consent 


The orders appealed from effectively 
transform the Board of Monitors into 
active party litigants 


No prima facie case of wrongdoing was. laid in either 
“Interim Report" to any person subject to the decree . - - 


The Expansion of the Board of Monitors’ powers, in 
view of the increasing costs and the passage of Public 
Law 86-257, is unjustified 3 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


__NO. 15,465 


JOHN F. ENGLISH, ET AL., 
Appellant; 


Vv. 


JOHN CUNNINGHAM, ET AL., 
Appellees. 


NO. 15, 467 


JOHN F. ENGLISH, ET AL., 
Appellants, 


Vv. 


JOHN CUNNINGHAM, ET AL., 
Appellees. 


CONSOLIDATED APPEALS FROM THE 
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 1/ 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This particular phase of the complex of litigation arising from 


Cunningham, et al. v. English, et al., Civil Action No. 2361-57, commenced 


when the Board of Monitors filed two Interim Reports questioning certain conduct 


further pleadings and 


ce ee 
1/ The cases were consolidated "for purposes of filing 
for hearing" by order of this Court dated January 28, 1960. 


2 


within the International Union and seeking certain relief, among which was 
the grant of discovery process by which they would be authorized to have 
subpoenas issued and to take depositions of persons including those not 
parties to or connected with the International Union or its affiliated bodies. 
These Reports were filed on August 13, 1959 (C. J. A. 7) and on September 
14, 1959. (C.J.A. 47) A dissent and separate statement to the second 
Interim Report was filed by the third member of the Board on October 31, 
1959. (C.J. A. 53) At two separate hearings, Judge Letts granted the 
discovery authority requested. (C.J.A. 37, 88) Motions to stay were denied 
by the District Court (C.J. A. 38, 89) and timely notices of appeal were filed 
and served after entry of judgment below. (C.J.A. 38, 90) This court has 
jurisdiction by virtue of 29 U.S.C. 1291. 


STATEMENT OF THE CASE 


The orders appealed from begin yet another facet of a case which 
has been before this Court more than fifteen times in the past two years. 
The parent action originated in September, 1957, when thirteen New York 
members of the International Brotherhood of Teamsters filed suit in the Dis- 
trict Court seeking to enjoin the holding of the 17th International Convention. 
Judge Letts, on September 28, 1959, granted the relief sought by issuing a 
preliminary injunction. That same day, in No. 14,114, this Court stayed 
the effectiveness of the injunction. The plaintiffs’ petition to Chief Justice 
Warren, Circuit Justice, failed and the Convention was then held. Plaintiffs’ 


complaint was then amended to attack the proceedings at the Convention. 
Late in October of 1957, Judge Letts issued a second preliminary injunction 
which prevented the effectuation of any of the acts of the Convention. In No. 
14, 201, this Court modified the injunction in part, then affirmed, and the 
case was quickly brought on for trial. 

At the conclusion of the plaintiffs' case, a Consent Order, embody- 


ing what was then considered to be a complete settlement of the issues of the 
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case, 2/ was presented to Judge Letts and adopted by him on January 31, 
1958. (C.J.A. 2, 42) Among other things, Paragraph 2 of the Consent 
Order (C. J. A. 3, 43) established a Board of Monitors whose function it was 
to advise and counsel with the General Executive Board of the Union in deter- 
mining the necessity for and in making certain changes in the structure of the 
International Union. Disputes between the parties as to the authority of the 
Monitors ultimately led to this Court's decision in English, et al. v. Cunning- 
ham, etal., 106 U.S. App. D.C. --, 269 F. 2d 517 (1959), wherein this 
Court set forth the duties and responsibilities of the parties and the Monitors, 


and Cunningham v. English, et al., 106 U.S. App. D.C. --, 269 F. 2d 539 


(1959), in which this Court sustained the Consent Order against an attack 
founded upon an alleged lack of compliance with Rule 23(c), Federal Rules 
of Civil Procedure. 3/ 


2/ In presenting the Consent Order to Judge Letts, counsel for the appellants, 
on January 23, 1958, described it as "a disposition of this case" bringing 
it to "an equitable conclusion". Transcript of Proceedings, January 23, 
1958, pg. 3721, 3722. Mr. Schmidt, appellees' counsel joined "in every- 
thing that Mr. Williams has stated to this court", Id. at 3734, and de- 
scribed it as "as fine a settlement of as difficult a problem as I have 
ever been confronted with in my life". Id. at 3735.| Mr. Schmidt's 
associate, Mr. Dodd, declared that he was "pleased with the result" and 
subscribed to what had been said by other counsel. "Ta at 3736. Judge 
Letts complimented counsel for "a settlement of these great issues". 
at 3738. 


Ia. 


Other phases of this litigation which have been before the Court are two 
appeals from an award of counsel fees pursuant to paragraph 14 of the Con- 
sent Order, Hoguet v. English, et al., 105 U.S. App. D.C. 187, 265 F. 2a 
379 (1959), affirming the denial of a fee and International Brotherhood 

of Teamsters, etc. v. Dodd, et al., No. 14, 733, vacating the fee awarded 
and remanding it for further consideration; two mandams attempts, both of 
which were denied, Cunningham, et al. v. Letts, No. 14,889 and San Soucie 
v. Letts, No, 15,076, certiorari denied 361 U.S. 826 |(1959), rehearing 
denied 361 U.S. 904 (1959); Cunningham v. Schmidt, 105 U.S. App. D.C. 413, 


267 F. 2d 670 (1959), involving the construction of } 


Distinti, et al. v- Cunningham, et al., -—-U.S.App.D.C.-- 272 F. 2d 
528 (1959), affirming the denial of a motion to intervene. 


9(d) 5 


cases are presently pending -- Cunningham v. 


istrict Court Rule 


The following 


O'Donoghue, et al., No. 15,483, 
appeal from denial of a motion to disqualify two wart 


v. English, et al. No. 15,484, appeal from the denial of a motion for 


limited intervention; Coar, e+ al. v. Cunningham, et 
San Soucie, et al. v. Schmidt, et al., No. 15,506, a 


tors; Westenberg, et al. 
al., No. 15,530 and 


peals from the reinstate- 


ment of paragraph 14, Coar et al. v. Cunningham, et al., No. 15,529, appeal 
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The parent appeal, English, et al. v. Cunningham, et al., supra, 
resulted in a modification, and an affirmance as modified, of an order 
entered by Judge Letts on Feburary 9, 1959, which had substantially modi- 
fied the Consent Order and interpreted it in a most disadvantageous way for 
appellants. This Court's opinion was filed on June 10, 1959, and a supple- 
mental opinion and the judgment on July 9, 1959. This Court then denied a 
motion for reconsideration and/or stay on July 15, 1959. Mr. Justice 
Frankfurther denied an application for a stay on August 4, 1959. 4 L.Ed. 2d 42. 
Certiorari was denied by Supreme Court on November 16, 1959. No. 415, 
O. T. 1959, 361 U.S. 897. 

The first "Interim Report of the Board of Monitors and Request 
for Instructions" was filed on August 13, 1959 (C. J. A. 7) and charged, in 
essence, that the appellants had failed to comply with paragraph 1 (b) of the 
judgment of this Court dated July 9, 1959, which called for a Price Waterhouse 
audit of the books and records of Local Union #245, Springfield, Missouri for 
the period beginning June 1956. The judgment read in full: 


‘t(b) FURTHER ORDERED that in accordance 
with the provisions of Article X, Section 11 and Article 
VI, Section 5 of the International Constitution, General 
President Hoffa within ten days after the date of this 
judgment direct the trustee and the officers of trusteed 
Local Union No. 245 to permit Price Waterhouse & Co. 
to conduct an audit of the books of the Local for the 
per.od from June, 1956 to date;" 


Be 
3/ Continued from preceding page: 


from the denial of the right to take depositions incident to the hearing 
on paragraph 14; International Brotherhood of Teamsters, etc. v. Schmidt, 


et al., No. 15,562, Coar, et al. v- Schmidt, et al., No. 15,570 and San 
Soucie, et al. v. Schmidt, et al., No. 15,509, appeals from an award of 
counsel fees pursuant to paragraph 14. 


4/ Certiorari was also denied in Cunningham v. English, et al., No. 383, 
0.T. 1954, 361 U.S. 897. Rehearing was denied 361 U.S. 905. 


The Monitors' report charged that certain of the books and records necessary 
for a complete accounting were missing when Price Waterhouse representatives 
sought access to the local for the purpose of the audit. (C.J.A. 10) The report 
further charged that certain of these records had been available at the time, 
some six months earlier, when a local St. Louis auditing firm had performed 
an audit of the books and records of the local union (C. J. A. 11). The Monitors' 
report suggested that “the failure of responsible officials to make the books 
of Local 245 available for audit. . . [and the] failure to keep or to safeguard 
adequately the records of the local union" appeared to be a "flouting" of the 
court order and conduct "bordering on contempt". (C.J. A. 12) 

The answer filed on behalf of the def endants denied specifically 
any wrongdoing or any failure on the part of any of the officers of the Inter- 
national Union to carry out a judgment of this Court. Thejrelief sought was 
opposed on the grounds that it had not been contemplated within language of the 
Consent Decree that the Monitors would have even limited [discovery process, 
that the Board had no such inherent power by virtue of their position as 
"officers of the court" and that to grant such authority necessarily called 
for an amendment to or a modification of the Consent Decree, one for which 
no proper foundation in fact or changed circumstance had been shown. The 
defendants demonstrated their efforts to comply with the orders of this court 
(C. J. A. 14, 15, 16) and the steps taken, after discovery of the missing records, 
to reconstruct them in a manner so as to permit completion of the audit. (C.J.A. 
21-28) Such a reconstruction, it was noted, was virtually jcompleted at the 
time of the hearing. (C.J.A. 34) Notwithstanding the fact that the purpose 


of the judgment was to secure an accurate accounting of the finances of local 


#245, neither the District Court nor the Board of Monitors was willing to 
accept reconstructed figures and the purport of the ruling was that it was 
more important to discover what happened to the records than it was to 
complete the audit in the manner suggested by the defendants. Accordingly, 
on November 10, 1959, an order was entered instructing the Board of Moni- 
tors ‘to utilize all necessary discovery processes, including the use of 


depositions and subpoenae ad testificandum and duces tecum, to examine all 
persons who may have knowledge concerning the disappearance of these 
accounting records of Local 245, or knowledge or information concerning 
the failure to properly safeguard such records, and to examine all docu- 
ments bearing on such disappearance, . . . . (C.J.A. 37) A motion to 
stay the order pending appeal was denied the District Court on. December 7, 
1959. (C.J.A. 38) Timely Notice of Appeal was filed. (C.J. A. 38) A stay 
was denied by this court on January 12, 1960. 

The second “Interim Report" which forms the subject matter of 
this appeal was filed on September 14, 1959 by a majority of the Monitors. 
(C.J. A. 47) The report alleged in substance that the deposit by General 
President Hoffa of approximately $675, 000. 00 in noninterest bearing accounts 
in three banks throughout the United States was, since these deposits were 
allegedly made for his personal benefit or that of his associates, a violation 
either the conflict of interest section of the consent decree/ or of that 
establishing sound fiduciary standards. S/ The deposits all came from the 
treasury of Local #299 in Detroit, Hoffa's home local. 

Of the deposits in question, apparently the most important was 
that in the Florida National Bank at Orlando, allegedly as an accommoda- 
tion for Sun Valley, Inc. , a real estate development in which Hoffa at one 
time had a 45% option. It was alleged that two deposits totaling $500, 000. 00 
were made in 1956 to support loans which the bank subsequently made to one 
Henry Lower, a former teamster official who was at that time president of 
Sun Valley, Inc. (C.J.A. 48) This arrangement was charged as a violation 
of Paragraphs 5 and 6 of the consent decree. 


5/ Paragraph 6 (C.J.A. 44) 


6/ Paragraph 5 (C.J.A. 44) 
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Two other deposits were brought into question. The first of these 
was a noninterest bearing $50, 000 deposit in the Commercial State Bank and 
Trust Co. of New York. . This account had been opened in October of 1956 
and closed in September of 1958. It was alleged that this account had been 
maintained to cover the overdrafts of one Benjamin Dranow. (C.J.A. 50) 
Finally, the Report raised a question regarding $125, 000. 00 maintained in 
a noninterest bearing account at the Fidelity Bank and Trust Company in 
Indianapolis from October 1954 until August 1959. (C.J.A, 51) Both of these 
deposits had been removed from these banks at the time the Interim Report 
was filed and had been redeposited in interest bearing accounts with. the 
Public Bank of Detroit. In addition, an attempt had been made to remove the 
funds on deposit in Florida but the bank had refused payment of the check 
and Local #299 had filed a suit against the bank to recover the money. 

Monitor Maher submitted a lengthy separate report (C. J. A. 53) 
in which he challenged the accuracy of some of the statements made by a 
majority of the Monitors (C.J. A. 55), in which he objected to the apparent 
disposition of the majority to accept at face value allegations made without 


benefit of cross-examination before the Senate Select Committee 8/ and in 


Y/ Truck Drivers Local Union No. 299 v. The Florida Hagjone) Bank at 
Orlando, Civil Action No. 983, United States District Court for the 


Southern District of Florida. The suit was later dismissed for lack 
of diversity. 


8/ "The majority has considered the transcript of hearing before the 
legislative investigating committee, placed upon that untested testi- 
mony the cloak of judicially proven facts, selected portions of that 
testimony which supports an accusation, ignored the evidence to the 
contrary; and has used the selected testimony as the! basis of a 
factual report to the Court in which it makes accusations of violations 
of the Consent Decree; and asks removal of the General President of the 
defendant union. This procedure is strikingly similar to the operation 
of a grand jury, except that such a body requires the testimony of wit- 
nesses." (C.J.d. 53) 
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which he raised some very important questions regarding procedures within 
the Board of Monitors. (C.J A. 58) His statement, nowhere controverted, 
recited that he was presented with a full draft of the report in final form and 
asked then and there to approve it. (C.J.A. 59) He objected because of 

the lack of advanced notice and the matter was put over. (C.J.A. 60). Three 
days later he was again presented with the report, which previously had been 
signed by both the Chairman and Monitor Smith, and asked to approve it. 
(C.J.A. 61) He further stated that the action of the Monitors in approving 
the report had been released to The Washington Star more than three hours 
prior to the time on which it was formally voted upon by the full Board of 
Monitors. (C.J.A. 62) Monitor Maher charged that this was a predeter- 
mination by two of the Monitors without consultation with him and that it 
typified the type of systemmatic exclusion condemned by this Court in the 
parent appeal. 

Defendant's reply to the Monitors' Interim Report specifically 
denied any violation of| either the Consent Decree or the International Consti- 
tution. It pointed out that each of the three transactions had their inception 
years prior to the entry of the Consent Decree, that they had been alluded to 
in the complaint (C. J. A. 71) denied in the answer (C. J. A. 72) 10/ and, con- 
sequently, merged in the Consent Decree; that there was no violation of any 
duty merely in maintaining funds in noninterest bearing accounts and that, 
in fact, the funds had originally come from noninterest bearing accounts; 


9/ See English, et al. v. Cunningham, et al., 106 U.S. App. D.C. —, —, 
269 F. 24.517,530, (1959), wherein this Court, against the context 


of similar complaints by former Monitor Wells: "We point out also 
that the Monitors must use procedures which afford opportunity for 
all three Monitors|to participate. Each has responsibilities as an 
officer of the Court." (Emphasis supplied) Appellants submit that 
"participation" means "meaningful participation", not simply a pro 
forma act of approving or disapproving a fait accompli. 


10/ Filed by Monitor Chairman Martin F. O'Donoghue when he was counsel 
for the defendants. 


that paragraph 6 of the Consent Decree (C. J.A. 44), as uniformly interpreted 
by the Board of Monitors, had no application. Attached as exhibits were 
copies of the loan agreements between Lower and the bank.| These agree- 
ments, set forth verbatim in the consolidated joint appendin= together 

with an affidavit of Henry Lower (C. J. A. 75) contradicted any charge that 
Union funds had been pledged to support Lower's loans. 22/ | Notwithstanding 
such evidence, the District Court on December 7, 1959 granted the Board 

of Monitors' request in identical language with that used on November 10. 

(C. J. A. 88) An oral motion to stay was denied (C. J. A. 89); immediate 
appeal taken (C. J. A. 90) and a motion to stay denied by this court on January 


12, 1960. The depositions in this latter case are presently underway.+ 


STATEMENT OF POINTS 


1. There exists no authority either in the Consent Order or in 
the pronouncements of this court for the Board of Monitors to engage in the 
type of activity which the orders herein appealed from necessarily contempla::: 

2. The District Court's orders of November 10, 1954 and Decem- 
ber 7, 1959 are necessarily based on erroneous interpretations of the obliga - 
tions of the defendants under the Consent Decree or the powers and functions 
of the Board of Monitors under that decree. 

3. Insofar as the District Court's orders may be considered as 
modifications of the Consent Decree, they constitute invalid modifications. 


11/ C.J.A. 77-81 


12/ There was nothing in the form of a written agreement) guaranteeing the 
loans or supporting Lower's credit and no writing from which such 
could be inferred. See Florida Statutes, Sec. 725.01 et seq. incor- 
porating the "statute of frauds". 


13/ Appellants are advised that the depositions referred to in No. 15,465 
will begin on March 23, 1960. 
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STATEMENT OF ARGUMENT 


In substance the two Board of Monitors' Interim Reports 14/ from 
which these appeals arise set out certain. suspicious circumstances, conclude 
that these circumstances are (not "may be" but “are*’) violations of court 
orders and then ask the District Court for authority to utilize discovery 
process in order to make a report to the court of their findings. Sucha 
process, wholly apart from its procedural irregularities and the additional 
modification of the Consent Order which it has engendered, completely 
misconceives the role of the Board of Monitors under the Consent Order, 
transforms them into an adversary position to the defendants and virtually 
insures that the Board of Monitors w.ll be delayed in performing their 
major functions because of their now apparent disposition to embark upon 
a judicially sanctional investigation and ultimate "housecleaning" of the 
International Union. 

The Monitors, notwithstanding their status as officers of the 
Court, do not have inherent authority under the Consent Decree, the docu- 
ment which gave them life, to utilize general discovery process. The 
Monitors, themselves, recognize this fact and such interpretive acquies- 
cence is entitled to weight. United States v. Atlantic Refining Co. , 360 
U.S. 19 (1959). Since the Board of Monitors is not a party to the cause, 

a fact stated not only by this Court on two occasions but also twice by the 
United States Supreme Court, they may neither exercise not be granted 
the rights and privileges of parties. Utilization of discovery process is 
properly limited to parties. 

Insofar as the orders granting limited discovery process may be 
considered as an interpretation and confirmation of authority already granted 
to the Monitors by the Consent Decree, they constitute erroneous constructions 


14/ One other Interim Report was referred back to the Board of Monitors 
without action; two more are pending. Neither seek discovery process, 
although a motion recently filed in the District Court on behalf of 
the Board does seek such authority. 
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for there is no language in the Decree from which such authority can even be 
reasonably inferred. I it is not founded on a construction of the Decree, 


it must constitute a modification thereof. As such, the orders must also 


fail since the record is devoid of any changed circumstances which would 
justify a modification and, further, since the modifications here ordered 
are not calculated to speed the return of the International Brotherhood of 
Teamsters to full autonomy and membership control. 
The orders of the District Court, granting this discovery authority 
to the Board of Monitors, are but another step in the transformation of the 
Board from an impartial agency of the Court to a party litigant joining forces 
with the nominal plaintiffs and relitigating the issues previously thought 
merged in the Consent Decree. This is even more true in view of the in- 
creasing systematic exclusion of the Monitor nominated by the appellants 
from the deliberations of the Board and the increasing tendency toward one 
man rule within the Board of Monitors. Coupled with the increasing finan- 
cial burden of the Monitorship to the International Union, a burden which 
Monitor Maher has recently estimated at $2, 000. 00 per day, such a trans- 
formation of the Board, when it necessarily entails a prolonged Monitorship, 
cannot be justified. See statement by Mr. Justice Frankfurter. 4 L. Ed. 2d 
42 (1959). This is all the more true in view of the passage by the last 
Congress of the Labor Management Reporting and Disclosure Act of 1959, 
Public Law 86-257, 73 Stat. 519 et seq., a bill which grants to the members 
protection of all their rights which is at least coextensive and, in many 
cases, exceeds the protection afforded by the Consent Decree. In this 
context the Board should be working toward a speedy conclusion of the 
Monitorship, not seeking ways to prolong it. 
Judge Letts himself has established a virtual “law of the case" 
in the area of Monitorial discovery. He has ruled, in essence, that a prima 
facie violation must be shown on the whole record before discovery powers 
will be granted. Assuming, arguendo, the correctness of such a distinction, 
appellants submit that no prima facie case has been made out against any 
defendant personally subject to Judge Letts’ jurisdiction and, failing that, the 
necessary foundation for the orders is lacking and the orders themself must fall. 
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ARGUMENT 


The Board of Monitors Does Not Have Inherent Power 
Under the Consent Order to Utilize Discovery Process. 


A. Such power does not exist by virtue of their 
position as “officers of the court". 

The prayer for relief in both the original and amended complaints 
filed below in September and October of 1957, prayed, identically, for the 
appointment of "a receiver or board of receivers" or "a master in equity 
or masters in equity” until a new convention of the International Brotherhood 
of Teamsters could be held. The Consent Order, however, appointed neither 
a master or a receiver. Rather, the parties created the concept of a Board 
of Monitors, and this Board was given whatever powers it currently has 
solely by virtue of the document by which it was created, the Consent Order. 
Although it is true, as this Court has said, that "no untoward legal sig- 
nificance attaches to the designation, " it also follows that the Board of 
Monitors, a creature hitherto unknown to the law, and one which has 
neither a statutory nor a common law background must necessarily derive 
whatever powers it does possess from the document which gave it life. 

It is equally clear that the power conferred upon the Monitors could not 
be more extensive than the case which was before the court at the time of 
the Board's creation. Webster Eisenlohr, Inc. v. Kalodner, 145 F. 2d 
316 (3rd Cir. 1944), certiorari denied 325 U.S. 867 (1945). 


The Monitors are described in paragraph 2 of the Consent Order 
as “officers of the Court't. Notwithstanding such an appellation, the mere 


fact that the Monitors are court officers does not grant them any powers in 
addition to those contained in the vehicle of their appointment.. There are 
many kinds of court officers, each of whom has special powers inherent in 
the office and not necessarily co-equal with the powers inherent in some 
other office. These powers are either clearly defined by statute or by rule 
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or may be derived from a common law background. See, for example, 

Rule 53 Fed. R. Civ. P., relating to masters.23/ Nor are the Monitors 
receivers. The pleadings in the original cause sought masters or receivers, 
but that prayer was not granted. Nor are the Monitors referees in the 
classic sense, for there was no reference to them to decide issues presented 
for clarification. They are not, nor have they ever conceived themselves 

to be, fact-finders in the sense that they are to make general findings and 
report them to the court. Neither this Court nor the district court are in 
any way bound by whatever reports they do make. Since they do not fall into 
what may conveniently be called one of the generally recognized groups or 
categories of “officers of the court", and since there is, consequently, no 


statutory rule or common law background to their creation and function, it 
must follow that the Board of Monitors has only those powers specifically 
granted to them by the Consent Decree, or reasonably inferred therefrom.29/ 


It is likewise clear that the Monitors, themselyes, have never 
considered that they had inherent power to issue subpoenas by virtue of 
their authority under the Consent Order. As far back as September 30, 
1958, the Board of Monitors asked the court for general discovery process, 


15/ It is, of course, clear that the Monitors are not masters, not do they 


exercise the power traditionally reserved for masters.‘ The master has 
the inherent power to compel testimony. On the other hand, a master's 
report is not generally reviewable. This would be inconsistent with 
this Court's prior instructions with regard to the interplay of the 


Monitors and the District Court. English,et al. v. Cunningham, e+ al., 
106 U.S. App. D.C. —-, —, 269 F.2d 53955375 (1959) 


16/ This Court, in the parent appeal, had occasion to comment upon the 
powers of the Monitors and made quite clear that they "do not have the 
power to command." English, et al. v. Cunningham, et al., 106 U.S. App. 
D.C. —-, —, 269 F.2d 539,522, (1959).' Yet is not i issuance of sub- 
poenas and the right to compel testimony essentially "the power to 
command," if only in a limited area? 
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a request that was later withdrawn by the Chairman. See Transcript of 
Proceedings, November 5, 1958, P. 32. But the fact that such a request 
was made indicates a belief that inherent power was not present. Such 
interpretative acquiescence by persons governed by the decree is entitled 
to great weight. See United States v. Atlantic Refining Co. , supra. 

Thus, it appears that it was not generally considered that the 
Board of Monitors had the power to compel testimony, merely by virtue 
of their position under the Consent Order, as officers of the Court. 


‘B. Such power may not reasonably be inferred 
from the Consent Decree. 


Since the Monitors do not have inherent discovery power by virtue 
of their role as “officers of the Court", the power, if it currently exists, 
must be read from the decree itself. It has already been demonstrated that 
the Board, by its two current requests and the one in September of 1958, 
has indicated that it did not believe that such power inhered by virtue of 
its position. In this belief they were eminently correct. Nor can such power 
be found explicitly within the decree itself. 

A Consent Decree is an agreement of the parties, under judicial 


sanction, as to how a case shall be disposed of. The Ansaldo San Giorgio I, 
13 F.2d 40, (2nd Cir. 1934), affirmed 249 U.S. 494 (1935). Consent decrees 
are "to be read within their four corners, and especially so because they 


represent the agreement of the parties, and not the independent examination 
of the subject made by the court. . . . Neither court nor party can 
write in them what is not there, and thus change what was agreed upon be- 
tween the parties." 2/ American Radium Co. v. Hipp. Didisheim Co., 

279 Fed. 601, 603 (S.D.N. Y. 1921), affirmed, 279 Fed. 1016 (2nd Cir. 1922). 


17/ If it is true that neither a court nor a party thereto can write into a 
consent decree that which is not present, how mch more mst it be true 
that an entity neither a party to the decree nor to matters which have 
arisen since the decree cannot seek a change therein. 
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See, also, Star Bedding v. The Englander Co., 239 F. 2d 537 (8th Cir. 
1957). 


The Consent Decree, even as subsequently modified by the 
| 
orders of the District Court and of this Court resulting from the parent 


appeal, contains within its four corners nothing which could be construed 

as authorizing the Board of Monitors to make use of the discovery processes 
of the District Court in an effort to substantiate hitherto unproven allegations 
for later decision by the District Court. Federal courts do not reach out for 
controversies; rather they sit to decide matters properly brought before 
them. In this case, the Board of Monitors, theoretically as an agency of 

the court, is reaching to create a controversy not now in existence, and 
asking for an adjudication thereof. See Webster Eisenlohr, Inc. v. Kalodner, 
supra. Such a function clearly exceeds the judicial power of a District 

Court under Article Il of the Constitution of the United States. It is, in 
essence, the regulatory function condemned in United States v. Ickes, 

66 U.S. App. D.C. 3, 84 F.2d 257 (1936); United States v. New York Coffee 
and Sugar Exchange, 263 U.S. 611 (1924). See Katz, The Consent Decree 

in Anti-trust Administration, 53 Harv.. L. Rev. 415, 446 (1940). 

The Monitors are given certain functions under the decree, 
generally to make recommendations to the General Executive Board in 
certain specified areas. The requirement that they recommend did not, 
for several reasons, carry with it the right to require information, for 
the areas of their recommendations were such that compulsory process 
was considered unnecessary. The scope of their recommendations, mem- 
bership rights, by-laws, auditing procedures, trusteeships, was such that 
they could all properly be made without compulsory process to require in- 
formation. 18/ It was not expected by the signators of the decree that the 


18/ The Monitors have never suggested that information has been denied 
them by the defendants. 
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Monitors would seize’ upon individual acts of alleged wrong doing and seek 
to rectify each and every such instance.. Rather, the Monitors were to 
suggest certain changes in the structure of the organization and allow intra- 
union democracy to function from that point. That this must have been the 
plan is apparent fromthe fact that the signators to the decree visualized a 
new Convention after one year -- a very short period of time considering 
the page upon page of wrongdoing alleged in the complaint. If each such act 
was to have been investigated individually, the 12-month period would have 
been wholly unrealistic. 


II The Board of Monitors May Not Properly Engage in the 
Type'of Activity Necessarily Contemplated by the Orders 
in Question. 


A. The Board is not a party to this cause and, as 


such, may neither exercise nor be granted the 
rights and privileges of a party. 


The issuance of subpoenas and the service thereof is governed 
by Rules 4(f), 30, 31, and 45, F.R.Civ.P. These rules are clear and un- 
ambiguous in their terminology. See, for example, Rule 45(e)(1); "At the 
request of any party subpoenas for attendance. . ."; Rule 30(a): "A 
party desiring to take the deposition of any person. .. .; Rule 31(a): 

A party desiring to take the deposition of any person. . ."; Rule 26(a): 
Any party may take the testimony. . .".- (Emphasis in all cases sup- 
plied) Each of these general discovery rules makes reference to what may 
or may not be done by a "party". The meaning of the word “party” within 
the context of the rules, therefore, becomes most important. At the 
outset, it should be noted that, within the rules themselves, there isa 
definite distinction between "persons" and "parties".. Compare, for 
example, Rule 4(b) with Rules 4(a) and 4(c) and an internal distinction in 
Rule 14 with reference to "a person not a party".. The word “party” has 

a very precise meaning. 39 Am. Jur., Parties, p. 851, states: 
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"The term 'parties' is a technical word which 
has a precise meaning in legal parlance... It designates 
the opposing litigants in a judicial proceeding -- the per- 
sons seeking to establish a right and those upon whom it 
is sought to impose a corresponding duty or liability; 
(Emphasis supplied) 


67 C.J.S., Parties, p. 886, contains the following reference: 


"The words "Party' and 'parties' when used 
with reference to suits or actions, are technical words 
of precise meaning, unless it is apparent that|they are 
used in a more personal sense; and the words jas employed 
in various statutes need not always be given the same in- 
terpretation. 


"With reference to judicial proceedings, the 
word 'party' is generally used as meaning one] of two 
opposing litigants, he or they by or against whom suit 
is brought, whether at law or in equity; the plaintiff 
or defendant, whether natural or legal persons." (Em- 
phasis supplied) 


The term "parties" is also defined in Black's Law Dictionary, 3rd Edition, 
p. 1329, as: "The persons who take part in the performance of any act, 
or who are directly interested in any affair, contract, or conveyance, or 


who are actively concerned in the prosecution and defense of any legal 


proceeding. Further tracing the term generically, the/same source states: 
"In the Roman Civil Law, the parties were designated as 


actor and reus; in the common law they are plaintiffs and 


defendants; in real actions, demandant and tenant; in 
equity, complainant or plaintiff and defendant." (Emphasis 
supplied) 


The Board of Monitors, as a quasi judicial body, not properly 
having an active and direct concern in the prosecution of the litigation 
but, rather, being created to assist the parties to the litigation in carry- 
ing the judgment to a satisfactory conclusion, is not a party as the term is 


historically used. 
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The Federal Rules of Civil Procedure constitute a requirement 
to be followed by the federal courts, absent some countervailing rule or 
statute. The rules quite clearly provide that, aside from those court offi- 
cers traditionally vested with discovery process, only parties may make 
use of the process. Rule 26, Fed. R. Civ. P., equally clearly states: 
“Depositions shall be taken only in accordance with these rules." See 
Voiczuk v. B. & O. R. Co., 5 F.R.D. 18 (S.D.N. Y. 1945). 

In this regard, this Court stated, in the course of the parent 


appeal, English, et al. v. Cunningham, et al., 106 U.S. App. D.C. --, 
--, 269 F.2d 519, 521 (1959): 


"We interpolate that the Monitors are not parties to 


this appeal. We have, however, considered the briefs 
they have filed with us." (Emphasis added) 


Again, in English, et al. v. punning ham, etal., No. 15,339, presently 
pending before this Court, + this. Court was requested by the Board of 


Monitors to change the caption of the case in order to add, designate, or 
confirm the Board as a party appellee. By order dated October 27, 1959, 
this Court denied the Monitors' motion but authorized the Board to participate 
in both written and oral arguments as amicus curiae. Similarly, the United 
States Supreme Court, in passing upon two petitions for certiorari from 
earlier appeals to this Court, denied two Monitors' motions to designate 
them as a party respondent. Nos. 383 and 415, O. T. 1959, 361 U.S. 897. 
There is, thus, no dearth of judicial authority in this very case that the 
Board of Monitors are not parties thereto. 

Lest it be thought that the arguments in this section are simply 
semantic or linguistic excursions into the realm of the unreal, attention 


is invited to the case of National Labor Relations Board, v. Duval Jewelry 


19/ The appeal from an order of the Dietrict Court authorizing the 
Board of Monitors to engage the services of a law firm. This 
Court, on January 7, 1960, authorized a 90-day "trial period" and 
withhela final digposition. 
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Co. of Miami, 141 F. Supp. 860 (S.D. Fla. 1956), reversed, 243 F. 2d 

427 (5th Cir. 1957), reversed, 357 U.S. 1 (1957)... The holding of the Dis- 
trict Court in that case was to quash subpoenas issued by the Regional Direc- 
tor of the National Labor Relations Board, on the grounds that the Regional 
Director was not a party to the proceedings within the provisions of 29 
U.S.C. 161, the statute covering the issuance of subpoenas in N. L. R. B. 
matters. The court's language is very significant: 


"Nowhere in the common law is there any 
basis for a construction of the word 'party' to include 
persons directly associated with the ‘disinterested 
tribunal' before which both sides (here union and manage- 
ment) in an adversary proceeding are submitting, or are 
about to submit, their causes.. The term 'party' does 
have a universally accepted meaning and the attempt of 
the Board (the tribunal) to enlarge that meaning by rule, 
to include its Regional Director, is, in my opinion a 
nullity. " 

This holding was reversed by the Fifth Circuit on the narrow grounds that 
the Regional Director was a party within the meaning of the statute; the 
language of the District Court's opinion was in no way questioned. In the 
instant case, there have already been four separate judicial determinations 
that the Board of Monitors is not a party. The Monitors are, in law and in 
fact, "persons directly associated with the ‘disinterested |tribunal' before 


which both sides. . .in an adversary proceeding are submitting, or are 


about to submit, their causes." The parallel could not be closer. 


It thus appears beyond peradventure that the District Court ex- 
ceeded its authority in granting to the Board of Monitors,| a Board that does 
not have inherent, statutory, rule or common law authority to take deposi- 
tions and have subpoenas issued, the right so to do. 
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B. The orders herein appealed from constitute 
an improper modification of the Consent 
Decree. 


Since there is no authority contained within the Consent Order 
by which the Board of Monitors can take depositions, the matter, if it be 
justified at all, must be justified on the grounds of a permissible modifica- 
tion of the order. As such, appellants submit that they are no new unfore- 
seen conditions which called for a change in the order, and that the modifi- 
cation here attempted can do nothing but frustrate one of the basic purposes 
of the Consent Decree. See, Swift & Co., v. United States, 286 U.S. 106 
(1932); Coca Cola Co. v. Standard Bottling Co., 138 F. 2d 788 (10th Cir. 
1943); Chrysler Corp. v. United States, 316 U.S. 556-(1942). The basic 
purpose of the Consent Decree and of the creation of the Board of Monitors 
was, as this Court has stated, to return to "normal organizational manage- 
ment" at such time as conditions have advanced" to a point which gives 
reasonable assurance of new elections in accord with membership rights under 
the Teamsters constitution. * The parties to the decree envisioned one year 
as the time required. This Court approved an order extending that time. 
But, 26 months have now passed -- more than twice the time initially 
set by the signators to the decree.. The duties of the Monitors were to 
ascertain that conditions had, indeed, advanced to such a point that the 
membership wishes would be heard. It is not for the Board of Monitors, 
or for the plaintiffs, or for the District Court to say whether certain 
individuals should or shouldn't hold union office. Yet, a large portion 
of the Monitors’ activity since this Court's opinion and judgment in. July 

of 1959 has been devoted solely to that end. 

Virtually nothing has been accomplished by the Board since this 

Court's order toward returning the International Union to its members. If 


the Board of Monitors are now going to seek discovery power whenever they 


find some real or imagined violation of the Consent Decree, or of the Union 
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constitution, or of an order of the court, the effect can only be to prolong 
interminably the course of the monitorship, and to delay for an unpredicta- 
ble length of time the return of the International Union to the control of its 


members. 


C. The orders appealed from effectively 
transform the Board of Monitors into 
active party litigants. 


The net effect of the two orders herein appealed from effectively 
places the Board of Monitors in an adversary position to the appellants and 


so doing, can completely destroy whatever effectiveness the Board has re- 
maining. Whether the District Court has the authority to appoint a special 
master to ascertain the facts in the two areas here involved is immaterial, 
for the court chose to do it through the medium of the Board of Monitors, 
to that stage of the proceedings a theoretically impartial tribunal. Now, 
in No. 15,467, at least, a “trial date" has been set (April 28, 1960) and 
counsel for the Board of Monitors will act as "prosecutor" of General 
President Hoffa on the basis of the charges contained in the Interim 
Report. (C.J. A. 47) Thus, the transition of the Monitors will have 

been completed. They willnow be "prosecuting" one of the original defen- 
dants based upon an allegation contained in the original complaint (C.J. A. 
71, one necessarily abandoned by the plaintiffs when they agreed to the 
Consent Decree. 

Over and above the particular report involved in No. 15, 467, 

. utilizing the Board of Monitors as an investigative agency to track down 
evidence of alleged wrong doings virtually destroys whatever is left of the 
Board's "impartial" nature. As a court body interposed between the plain- 
tiffs and the defendants; the Board was necessarily intended to be neutral 
or non-partisan, whatever acceptance the Board had among the membership 
at large and among local officials was necessarily based upon the assurance 
that the Board would not adopt an antagonistic position. This, the Board has 


now done -- at its own instance. 
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This transition in the Board of Monitors has not been a sudden 
or an unexpected event. Former Monitor Wells had occasion to complain 
in the past that he was being effectively precluded from decisions of the 
Board of Monitors, thereby eliminating the appellants' representation on 
the Board. Responsive to his complaints, this Court stated, at 106 U.S. 
App. D.C. --, -- 269 F. 2d 517, 530: 


"We point out also that the Monitors must use procedures 
which afford opportunity for all three Monitors to partici- 

te... Each has responsibilities as an officer of the court." 
i supplied) 


As Monitor Maher's separate statement with respect to the Interim Report 
in No. 15, 467 sets forth eloquently (C. J. A. 53), the procedures utilized 
by the Board of Monitors in formulating and deciding on the issuance and 
the filing of this particular Interim Report fall far short of what this Court 
necessarily intended by the equal participation which it would have required 
of the Monitors. See C.J.A. 58-62. 

The taking of depositions and the utilization of subpoenas is one 
thing; wholly another is what these orders do to the Board of Monitors as a 
concept and how they portend an almost unending stream of litigation in 
which the Board of Monitors assumes the plaintiffs’ role in seeking to prove 
matters alleged in the original complaint, and then, under the guise of the 
Consent Order, attempts to take some punitive measures. This significant 
change in function can do nothing more than continue the course of the moni- 
torship unreasonably and necessarily expand the costs incident thereto. 


$ 


Iii No Prima.Facie Case of Wrongdoing was Laid in 
Either ‘Interim Report" to Any Person Subject 
to the Decree. 


In acting upon a third “Interim Report" filed in the District Court, 


Judge Letts took the position that if the evidence did not show prima facie 


evidence of wrongdoing, he would not authorize discovery proceedings. See 
‘Interim Report (Re Noto Reprisal)", filed October 8, 1959, returned to 
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Board of Monitors without action, Nov. 19, 1959. Adopting this rule, it is 
apparent that there has been demonstrated no conduct which even. suggests 
a violation of the decree by any of the defendants personally subject to the 
jurisdiction of the District Court. 
In No. 15, 465, the Monitors' Report states imply that certain 
records of a local union thought necessary to perform an audit are now 
missing. (C.J.A. 7). They go on to state that some of these records had 
been available six months earlier when a prior audit had been performed. 
(C.J.A. 11) They then suggest that since the local is in trusteeship (C. J. A. 
11) and since the Monitors had been trying to perform this audit for many 
months.(C. J. A. 12) that there was a responsibility on the part of the officials 
of the International to have protected the records_and had them available. 
(Cc. J.A. 12) « | 
What the reports overlooks is equally as important as what it 
states. It was not until February 9, 1959, the date of the District Court 
order, that the appellants were under any obligation to allow the audit to be 
conducted. As this Court is well aware, a stay of this order was entered 
on March 31, 1959.. Prior to this date, the defendant Gibbons had advised 
the local officials that an audit would be conducted and sought their coopera- 
tion. (C.J.A. 14) After this Court's order vacating the stay, formal arrange- 
ments for the audit were made. (C.J.A. 15, 16) 
On August 11, 1959, upon being appraised that records were 
missing and before the "Interim Report" was filed with the Court, defendant 


Gibbons made arrangements for a personal inspection and investigation. 

To this end, telegrams were dispatched on. August 11, 1959 to A. J. Round 

of Local #245, to William Schneider, an official of Teamsters Joint Council 
#13 in St. Louis, and to Charles Chuckray, accountant for the Joint Council. 
These telegrams, (C.J.A. 21, 22) instructed Schneider and Chuckray to 
proceed to Springfield, Missouri, and assist Round in a search for and recon- 
struction of the missing records. The next day, August 12,) 1959, Gibbons 
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again wired Round, this time advising him that he (Gibbons) would arrive 
by chartered plane on August 14, 1959 to conduct his inquiry. Chairman 
O'Donoghue was advised of this on August 14, 1959. (C.J.A. 24) 

it is submitted that this conduct, far from demonstrating a “course 
of action. . . bordering on contempt" as charged by the Monitors, clearly 
demonstrates the interest and the desire of the defendants to have the audit 
accomplished quickly and properly. As soon as the report of the missing 


records was brought to’ the attention of the defendants, every effort was 
made to reconstruct the financial transactions of the local for the past three 
years, something which can always be accomplished in the commercial 
world of today notwithstanding the deprecating attitude taken by Chairman 
of the Board of Monitors and the District Court. 

; If the failure to secure these records reveals anything at all, it 
most assuredly reveals nothing more than uncegtain business practices by 


those in immediate supervisory control of the local, That Gibbons, the one 
ultimately responsible for the business practices of the local, has performed 
his assigned tasks properly is attested to by a letter of March 20, 1959- to 
A. J. Round in which he sought to "tighten up" the financial and accounting 
controls of the local. (C.J.A. 29) 

It is further submitted that the Monitors have not succeeded in 
demonstrating any conduct which even remotely "[borders] on contempt" 
or which would justify the rather drastic remedy they have suggested. 

The situation in No. 15,467 is even more clear-cut. There are, 
in reality, only two suggestions of wrongdoing in the report. The first. is 
that the General President, in his capacity as President of Local #299, 
caused substantial sums of money to remain on deposit in Orlando, New 
York and Indianapolis and that the funds, in each instance, were in demand 
accounts which bore no interest. This is alleged as a violation of the fiduciary 
standards set forth in paragraph 5 of the Consent Order. The second sugges- 
tion is that the deposit of money in Orlando was hypothocated to a loan made 
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by the Florida National Bank to a company called Sun Valley, Inc. , that 
the money could not be withdrawn until the Sun Valley loan was repaid and 
that this violates not only paragraph 5 but also paragraph 6 (the "conflict 
of interest” section) since the General President had an option to purchase 
Sun Valley stock, an option which was never exercised and|which has been 
surrendered. 

The first allegation - that the funds of a labor union moust be kept 
in interest bearing accounts -- is clearly without merit, sq much 80 that it 
is quite surprising when it emanates from a Board claiming familiarity with 
the labor movement and its needs. All of the funds involved in the three 


transactions admittedly came originally from non-interest bearing accounts: 


it has been traditional that large sums of money be kept available in demand 
deposits, readily available for immediate disbursement in the event of 
emergency need. In addition, Article X, Section 10 of the International 
Constitution reads: 


"Section 10 - It shall be compulsory upon all 
Local Unions to keep their money deposited in reliable 
banks in the name of the Local Unions, and all moneys 
paid out for the Local Union must be paid by check upon 
the order of the Local Union and signed by at least two 
(2) elective officers in the manner provided for by the 
Local Union by-laws. " 


Note that the Constitution does not require that the money be deposited in 
"interest-bearing" accounts. Interest bearing accounts are generally time 
deposits, the bank having the right to require 30, 60 or 90 days advance 
notice prior to withdrawal. If substantial sums of money are involved, such 
a time limitation on withdrawal can cause irreparable harm to a local union 


which may need large amounts immediately, e.g., to support a strike. 
The Local #299 by-laws provide, in Section 8: 


"The President shall have the authority to disburse 
or order the disbursements of all moneys necessary 
to pay the bills, obligations, and indebtedness of |the 
Local Union, including such amounts which in his 
judgment will further the best interest of the Union, 
subject to the approval of the Executive Board. 
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in general, he shall have supervision of the conduct and 
affairs of the union. . . . 


The President may take such action as in his judgment 
will further the best interests of the Union, and its mem- 
bers, which action shall include, but not be limited to, 
the expenditure of moneys for such purpose, subject to 
the approval of the Executive Board. " 


Clearly implicit in the authority so granted is the authority to designate vari- 
ous depositories for the funds of the local. 

The second area of alleged wrongdoing is the purported hypo- 
thecation of the money in the Florida bank as "collateral" for the bank's 
loan to Sun Valley, Inc. 

In this phase of their Report, a majority of the Monitors ques- 
tioned the propriety of the deposit of $500, 000. 00 from the treasury of 
Truck Drivers Local #299 in The Florida National Bank at Orlando, Florida. 


A majority of the Monitors, in paragraph 3 of the Report, stated: 


", . the funds of Local 299 would remain 
on deposit lin the Florida National Bank at Orlando ina 
non- interest bearing account until such time as the loans 
to Sun Valley, Inc. were repaid." (C.J.A. 48). 


Sun Valley, Inc. was a land development project owned by a Mr. Henry Lower. 
The report also states, in paragraph 1: 


"Subsequently, Sun Valley, Inc. sought a loan 
of $300, 000. 00 from the Florida National Bank at Orlando. 
As consideration for this loan, a check in the amount of 
$300, 000. 00 was drawn on the funds of Truck Drivers Local 
299. . . . (C.J.A. 48) 


Finally, in paragraph 12, the Monitors report: 


"12. James R. Hoffa was granted an option 
to purchase a substantial percentage of the outstanding 
shares of capital stock of Sun Valley, Inc. , on or about 
April 15, 1955. (C.J. A. 50) 


The essence of the charges is that the funds of Local #299 were placed in 
a Florida bank pursuant to some undercover collateral arrangement with 
Lower whereby the defendant Hoffa stood to gain personally and individually. 
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One of the facts which readily could have been ascertained was 
that as of December 31, 1957, even prior to the entry of the Consent 
Order, the Florida National Bank at Orlando, the depository in question, 
formally reported no liabilities, contingent or otherwise, affecting the 
deposit in question. Ina report filed with the auditors for) Local #299, 

W. V. Wilson, Cashier of the bank, stated that the account was a "'com- 
mercial" account, that the balance was "subject to withdralwal by check, " 
that the "depositor was [not] directly liable to us" nor *tcontingently liable 
as endorser of notes discounted and/or as guarantor" and that there was no 
"other direct or contingent liabilities, open letters of credit, [or] relative 
collateral." (C.J.A. 73) Faced with this admission, the Florida National 
Bank at Orlando, when first asked in August of 1959 to return to Local #299 
the funds remaining on deposit, took the position that the signatures on the 
Local #299 withdrawal check were improper. Three times this spurious 
delaying tactic was repeated. Finally, the Florida National Bank at Orlando 


abandoned these pretenses and refused to return the money on the grounds 


that its retention on deposit was part of an agreement made by Mr. Lower. 
This fact was reported by the Board of Monitors but what they 


did not report was an affidavit of Henry Lower - the only sworn evidence 
before the District Court - in which he repudiates any suggestion of a sub 
rosa collateral arrangement. The affidavit recited, in pertinent part: 


"6. At the time these loans were negotiated 
your deponent was not an employee or agent of Teamsters 
Local 299 or any other union. Neither was he an agent of 
James R. Hoffa or any other individual officer or agent of 
Local 299. 


7, At the time these loans were negotiated 
your deponent did not pledge any funds of Teamsters 
Local 299 that were on deposit or might later be deposited 
in said Florida National Bank could be used in anywise as 
collateral for the loans made by Sun Valley, Inc! from 
said bank. In addition your deponent had no authority to 
guarantee that funds of Teamsters Local 299 would remain 
on deposit in the Florida National Bank at Orlando, Florida, 
until the loans made by the bank to Sun Valley, Inc. were 
paid up. | 
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"8. Your deponent never was authorized by 
James R. Hoffa or any other officer of Teamsters Local 
299 to make any guarantee with regard to the funds of 
Teamsters! Local 299 on deposit at the Florida National 
Bank, and your deponent never made any such antee 
to any officer or agent of said Florida National Bank. 


"9. Your deponent avers that the notes speak 
for themselves with respect to the collateral security for 
the loans. ** (C.J.A. 75) 


Thus, not only was any suggestion of hypothecation rejected by 


one of the alleged parties (i.e. , Lower), but the banks own records, prior 
to the time of the initial Monitor inquiry, revealed no liability contingent 
or otherwise, on the funds deposited by Local #299. 

The charge that the Florida deposit violated the "conflict of 
interest" section of the Consent Order (paragraph 6) necessarily falls 
upon failure of proof of hypothecation. But, for an even more basic 
reason, paragraph 6 is wholly inapplicable - it refers, and was inter- 
preted by the initial Board of Monitors to refer, only to conflicts in the 
collective bargaining sphere. (C.J. A. 44). Following the mandate of that 
paragraph, the Board of Monitors, on April 3, 1958, wrote to each member 
of the Executive Board with respect to paragraph 6 as follows: 


"In order that the Monitors may be accurately informed 

as to compliance with that part of the courtorder, we 

are writing to you and the other officers of the International 
Brotherhood to request the following information: 


. As of October 1, 1957, what personal 
financial interest did you or any member of your immediate 
family have (a) in any business enterprise in which the 
Teamsters bargain collectively, (b) in any business enter- 
prise which is in competition with any other business 
enterprise! with which the Teamsters' Union bargains 
collectively, and (c) in any business enterprise, a sub- 
stantial part of which consists of buying from, selling 
to, or otherwise dealing with a business enterprise with 
which the Teamsters bargain collectively." (Emphasis 
supplied 
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This letter was signed by Judge Nathan Cayton and appears as Exhibit 5 
to the Initial Report of the Board of Monitors. Note, that the reference 
was solely to conflicts in the collective bargaining area. Following the 
receipt of replies, the Board of Monitors reported to the District Court: 
“No information as to current conflicting financial interest of any Inter- 
national officer has been brought to our attention. " Jnitial| Report of 
Board of Monitors, January 31, 1958 - July 31, 1958, page 5. The Second 
Report, August 1, 1958 - March 13, 1959, page 5, also reports: ‘No sub- 
stantial evidence of current conflicting financial interest.|. . ." This 
uniform interpretation of the meaning of paragraph 6 is entitled to substan- 
tial weight. United States v. Atlantic Refining Co. , supra, 
Thus, there was not even a prima facie case of wrongdoing sug- 
gested by the Monitors’ report. 


IV The Expansion of the Board of Monitors' Powers, in 
View of Increasing Costs and the Passage jof Public 
Law 86-257, is Unjustified. 


As this Court is well aware, the direct cost of the International 
Union from the existence of the Board of Monitors has been in excess of 
$400, 000.00. Indirect costs more than double that amount. The retention 
by the Board of Monitors of a law firm, presently under study by this Court 
in No. 15,339, and the utilization by the Board of Monitors of the services 
of this firm in taking the depositions here in question, a function which the 
appellants herein conceive to be contrary to this Court's order of January 


7, 1960, can lead only to an insurmountable increase in costs. This Court 


should be advised that, for the first time in many years, the International 
Brotherhood of Teamsters operated at a net loss during figcal 1959, a fact 
that can be attributed largely to the existence of, and the costs attendant to, 
the Board of Monitors. 
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Mr. Justice Frankfurter has classed the Board of Monitors as 
an “unusual manifestation of equity powers" and has cautioned the Board 
of Monitors and the courts on fees and other expenditures. 4 L. Ed. 2d 42 
(1959). The passage \by the last Congress of the Labor Management Report- 
ing and Disclosure Act of 1959, Public Law 86-257, makes this mandate 
even more pertinent.| Public Law 86-257 parallels in every significant 


respect the provisions of the Consent Decree and enforces them with 


ee = - 20 
severe criminal and civil sanctions. 


In view of the protection now afforded by law, there exists no 
justification for an expansion of an equity remedy and little justification 
for its continued existence. 


20/ The right to vote periodically for elective officers, the right to 
honest advertised elections, the right to fair and uniform qualifi- 
cations to stand for office, and the right of freedom to express 
views at meetings (Section 3, Consent Decree) are specifically 
covered by Title I, Title III and Title IV of the Act, which rights 
are therein secured through penal sanctions and civil injunctive 
proceedings either at the instance of aggrieved members of upon 
application of the Secretary of Labor; the adoption of local union 
by-laws (Section 4, Consent Decree) is required by Sections 101 (a) 
(1) and 201(a) of the Act; the establishment of accounting and 
financial methods and procedures and the imposition of fiduciary 
standards (Section 5 of the Consent Decree) are covered by Title II 
and Title V of ithe Act; the provision against conflict of interest 
(Section 6, Consent Decree) is covered by Section 202(a) and Title V 
of the Act; the provisions with respect to the restoration of 
autonomy to local unions under trusteeship (Section Ts Consent Decree) 
are covered by Title III of the Act; the requirements for a full and 
fair convention of the International Union (Section 9, Consent Decree) 
are covered by Title I and Title IV of the Act; the prohibition against 
reprisals (Section 13, Consent Decree) is covered by Sections 101(a)(5), 
102 and 401(e) iof the Act. Under the Act, the state courts, the 
federal, courts, the Department of Labor and the Department of Justice 
are empowered, upon individual or class complaints, to seek and pro- 
vide remedies, both criminal and civil in nature, against conduct 
which is referred to in the Consent Order; accordingly, the use of 
the new procedures available under the law will eliminate all of the 
costs and expenses of the monitorship, while at the same time achiev— 
ing all of the objectives and purposes of the monitorship, to wit; 
democracy in union affairs, full reporting and disclosure, adherence 
to fiduciary standards and democratic elections. 
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CONCLUSION 


It is respectfully submitted that the two District} Court orders 


here challenged be reversed, the depositions taken be stricken from the 


files of the District Court and the documentary evidence received pursuant 


to subpoenae duces tecum be returned. 


Respectfully submitted, 
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QUESTIONS PRESENTED 


The Board of Monitors believes that the questions 
presented are: 


1. Whether the procedural rulings of the District 
Court exercising the Court's discovery powers through 
the Board of Monitors prior to any final adjudication of the 
issues raised by two Interim Reports filed by the Board of 
Monitors are appealable "final decisions" within Section 
1291 of the Judicial Code. 


2. Whether the District Court abused its discre- 
tion in utilizing through its court officers discovery 


powers found appropriate and necessary to provide the 


Court with accurate and reliable information regarding 
defendants' compliance with the consent decree of January 
31, 1958 and the Judgment of this Court. 


QUESTIONS PRESENTED 


STATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. The discovery orders of the District Court in 
the preliminary stages of the proceedings 
initiated by the Interim Reports of the Board 
of Monitors are not appealable "final decisions" 
under Section 1291 of the Judicial Code . 


A. The discovery orders of the District Court 
are not "final decisions" which terminate 
the proceedings involving the two Interim 
Reports of the Board of Monitors 


Defendants can demonstrate no irreparabldé 
injury not subject to review as part of the ° 
final judgment which necessitates premature 
review of these procedural orders . 


The District Court did not abuse its discretion 
by exercising through the Board of Monitors 
discovery procedures found appropriate and 
necessary to inform the Court as to the 
Interim Reports of the Board of Monitors 


A. The District Court has authority to direct 
the Board of Monitors to utilize appropriate 
discovery procedures to ascertain facts 
considered essential by the Court in the 
performance of its judicial functions 


The Federal Rules of Civil Procedure do 

not prohibit the District Court from exercis- 
ing its judicial authority to utilize appropriate 
discovery powers Hreughrss the oars of 
Monitors . 


The discovery rulings were an appropriate 
and necessary exercise of the District 
Court's discretion over the proceedings 
arising from the Interim i ad of the 
Board of Monitors : 
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CONSOLIDATED APPEALS FROM THE UNITED STATES DISTRICT] COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR BOARD OF MONITORS 


Defendants in the underlying proceeding of Cunningham v, English, 
Civil Action No. 2361-57, seek to prevent the District Court from 
utilizing discovery procedures through the Board of Monitors found 
appropriate and necessary to obtain trustworthy information regarding 
defendants’ compliance with their obligations under the consent decree 
of January 31, 1958 and the Judgment of this Court dated July 9, 1959.” 
Unable to disavow the consent decree approved by this Court in English 
v. Cunningham, 106 U.S. App. D.C. _, 269 F.2d 517 (1959), cert. denied, 
361 U.S. 897, 905 (1959), defendants now would render the District Court 
impotent to enforce the decree by denying to the Court judicial authority 
to issue preliminary discovery orders prior to any final adjudication of 


issues raised as to defendants’ compliance with the decree. 


STATEMENT OF THE CASE 


The procedural orders of the District Court authorizing the 
limited exercise of the Court's discovery powers through the court 


appointed Board of Monitors were made in the preliminary stages of 


: The original complaint in this proceeding was filed on September 19, 1957 
by thirteen rank and file Teamster members, and alleged numerous and substan- 
tial violations of the Teamster constitution by the defendant officers of the Inter- 
national. In addition to|alleged efforts by defendants to "rig" the union convention, 
the complaint charged such other malfeasances as the maintenance of inadequate 
financial records, the misuse of union funds, raids on union treasuries, and refus- 
als of financial accounting. After three weeks of public trial, the parties on January 
31, 1958 agreed to a consent decree establishing the framework for judicially 
enforceable correction of financial and election abuses on the part of officers of 
the Teamster Union. See English v. Cunningham, 361 U.S. 905, 907 (1959). Under 
the terms of this decree the defendants, in return for being able to assume office 
provisionally, assumed substantive obligations covering, inter alia, the mainte- 
nance of fiduciary standards in the management of union funds, the prohibition 
of conflicts of interest, and the return of trustee locals to self government. 
(C.J.A. 2, 42) 
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two proceedings below arising from the filing of two Interim Reports by 


the Board of Monitors pursuant to the consent decree.” Both Reports 


present for the District Court's initial consideration serious factual and 
legal issues relating to defendants' compliance with the consent decree 
and the Judgment of this Court. In both instances the District Court 
postponed any judicial determination of these issues until the Court 
might obtain reliable information by the exercise of appropriate dis- 
covery procedures through the Board of Monitors. 


The appeal in No. 15,465 brings once again before this Court the 
frustrated efforts of the Board of Monitors to obtain a comprehensive 
three year audit of Local No. 245 in Springfield, Missouri, since 1954 
under the trusteeship of defendant Vice President Harold J. Gibbons. 
Acting under paragraph 5 and paragraph 7 of the consent decree, the 
Board issued Order of Recommendation No. 11 on June 27, 1958 request- 
ing, inter alia, an audit of Local No. 245. (C.J.A. 8) Initial efforts by 
representatives of Price Waterhouse & Company to take the audit in the 
fall of 1958 encountered the refusal by officers of Local No. 245 appointed 
by defendant Gibbons to permit any access to the union's financial records. 
(C.J.A. 8) Subsequently, the District Court declared that the audit sought 
by the Board of Monitors was "reasonable and relevant to the basic pur- 
poses of the consent order" and that the defendant International officers 
had refused "in bad faith" to permit the audit notwithstanding their 


. Responsive to the prayer of the original complaint for the appointment of 
"a receiver or board of receivers, a master in equity or masters in equity," the 
consent decree provided for the appointment by the District Court of a Board of 
Monitors to facilitate the Court's implementation of the objectives set forth in 
the consent decree. Declaratory of existing law the decree emphasized that the 
Board of Monitors was to be "subject as officers of the Court to supervision and 
direction of the Court in performing" the duties enumerated in the consent decree. 
As subsequently delineated by this Court, the Board of Monitors was to "make 
recommendations * * *in areas where the defendants have substantive obligations 
under the consent decree. * * * If* * *defendants fail to comply in any signifi- 
cant respect with their obligations under the consent decree the Monitors may so 
report to the court. * * * The court itself, after due opportunity for defendants 
to be heard, may issue orders within the scope of the consent decree." English 
v. Cunningham, 106 U.S. App. D.C. __, 269 F.2d 517, 522-23) (1959), cert. denied, 
361 U.S. 897 (1959). 
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uncontroverted powers under the Teamster constitution to direct such 
an audit. Cunningham v. English, 175 F.Supp. 764, 768 (D. D.C. 1958); 
Findings of Fact and Conclusions of Law, p. 10 (February 9, 1959). 


Several months later this court affirmed the District Court's 
directive that the financial records of trusteed Local No. 245 should 
be audited. This Court's opinion of June 10, 1959 declared that Pro- 
visional General President Hoffa's constitutional power over a trusteed 
local "requires him to insist that the audit be conducted notwithstanding 
the reluctance of the local." English v. Cunningham, 106 U.S. App. 
D.C, __, 269 F.2d 517, 527 (1959). Paragraph 1(b) of the Judgment 
of this Court entered July 9, 1959 ordered Provisional General Presi- 
dent Hoffa to "direct the trustee and the officers of trusteed Local Union 
No. 245 to permit Price Waterhouse and Company to conduct an audit of 
the books of the Local for the period from June 1956 to date."' Events 
subsequent to the Judgment of this Court prompted the filing by the 
Board of Monitors of its first Interim Report on August 13, 1959 in 
which the Board informed the District Court of facts which raised sub- 
stantial doubt that defendants had exercised in good faith their full con- 
stitutional powers to comply with the specific mandate of Paragraph 1(b) 
of this Court's Judgment. 


As set forth in the Interim Report, the representatives of Price 
Waterhouse & Company reported to the Board of Monitors that their 
second attempt to audit Local No. 245 in the first week of August, 1959 
was rendered futile in light of the disappearance of "key" financial 
records such as the detailed cash receipts and disbursements records 


for 1958. (C.J.A. 10-11) The precise records missing in August, 1959 


had been available in the early months of 1959 when another accounting 
firm had audited the books of Local No. 245 for 1958 at the request of 
trustee Gibbons and found certain serious defects in the accounting for 
cash disbursements. (C.J.A. 11) The Board of Monitors was informed 
by Price Waterhouse & Company that the missing records made a proper 
audit impossible. (C.J.A. 11) 
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During the entire period the Board of Monitors was seeking an 
audit, defendant Harold J. Gibbons, trustee of Local No. 245 under the 
immediate supervision of defendant James R. Hoffa, was entrusted with 
direct control over the officers of Local No, 245 as well as constitutional 
responsibility for the books, records and papers of Local No. 245. 
(C.J.A. 11-12) As trustee of Local No. 245, Gibbons has "full charge 
of the affairs" of that local with power to appoint and remove any and 
all officers of the local and is required to "take possession of all funds, 
books, papers and other property" of Local No. 245. | International Con- 
stitution, Art. VI, §85(b),.(e). Gibbons is required m| 
on the affairs of his trusteed local to General Presid 


remove him as trustee at any time. Id, at §5(b). Notwithstanding the 


loreover to report 
lent Hoffa who may 


clear responsibility of defendants Gibbons and Hoffa for the records of 
Local No. 245 during the period when an audit was béing sought, certain 
crucial records disappeared prior to the efforts of the Board of Moni- 
tors to effect the Judgment of this Court. The Interim Report therefore 
suggested to the District Court that the unexplained disappearance of 
indispensable union records raised a serious issue as to the defendants’ 
efforts to safeguard such records pending the audit directed by the 
District Court and this Court.° 


: After the records were revealed missing, defendant Gi 
constitutional duty by conducting an investigation in Spring 
quality of his investigation is revealed by his Report (C.J.A 


phate fulfilled his 


eld, Missouri. The 
24-28), during the 


course of which Gibbons asked his own appointees whether they had "personal 


knowledge of the whereabouts of the missing records of Loc 


al 245" or "if they 


had participated in removing the missing records from Local 245." The replies 


were negative. (C.J.A. 25) 


The issue of the missing records is entirely separate from the question 


whether the missing financial records can be reconstructed 
an audit of the scope and purposes sought by the Board of M 


so as to permit 
onitors. Despite 


defendants' authoritative pronouncements (App. Br. 5, 24), reconstruction of 


financial records is a complex problem best left to qualified 


Although defendants have reportedly made considerable effo 
struction, the Board of Monitors is not yet informed that th 
completed their attempts with the professional guidance of 


the parties, Board of Monitors, and the District Court. 


a 


ing firm. Only then can the adequacy of such reconstruction 


public accountants. 
rts to attempt recon- 
defendants have 
qualified account- 
be considered by 
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In order to obtain more information regarding the untimely 
disappearance of the financial records of Local No. 245 and render a 
comprehensive report to the District Court, the Board of Monitors 
requested the Court to exercise appropriate discovery procedures 
through the Board. (C.J.A.13) After full consideration of the issue, 
the District Court concluded that "a court of equity has the power to 
resort to discovery proceedings when that seems to be the only logical 
way of discovery and of determining an important question of fact." 
(C.J.A. 36) Reasoning that "every effort possible" should be made to 
find the missing records, the Court granted the request of the Board of 
Monitors. (C.J.A, 35-36) However, "in order to make it perfectly 
clear that the action is the action of the Court and not of the monitor," 
the District Court ordered that the Board of Monitors secure the 
approval of the Court prior to the filing of any notices of depositions 
or proceedings for subpoena duces tecum. (C.J.A. 36-37) The Board 
of Monitors was further directed to "render a comprehensive report to 
the Court on this matter" after the utilization of necessary discovery 


processes, (C.J.A. 37) The District Court denied defendants' request 


for a certification under Section 1292 of the Judicial Code permitting an 
interlocutory appeal because the Court concluded that early appellate 
review of this "minor" issue would not "further the final determination 
of the litigation." (C.J.A. 35) 


The appeal in No. 15,467 similarly arises from an Interim Report 
of the Board of Monitors to the District Court regarding defendants’ 
compliance with their obligations under the consent decree. (C.J.A, 47) 
Filed September 14, 1959 after some six weeks of intermittent considera- 
tion in which all three members of the Board participated (C.J.A. 83-84), 
this Report set forth for the Court's preliminary consideration the known 
facts pertaining to three financial transactions in which Provisional 
General President Hoffa may have managed the funds of Local No. 299 
in Detroit, Michigan contrary to his fiduciary obligations under the con- 
sent decree. Based largely on defendant Hoffa's sworn testimony before 
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the Senate Select Committee, the foremost instance détailed concerned 
the deposit of $500,000.00 of union funds by James R. |Hoffa in the Florida 
National Bank at Orlando simultaneous with the loan by that Bank of the 
identical sum to Sun Valley, Inc., a private corporation in which James 


R. Hoffa possessed an option to purchase 45% of its stock. 


Reporting that the surface facts available to the| Board suggested 
a violation by Provisional General President Hoffa of the fiduciary 
standards prescribed by paragraph 5 of the consent decree and the 
prohibition of conflicts of interest.embodied in paragraph 6, the Board 
of Monitors petitioned the Court to require defendant Hoffa to answer 
the Interim Report and to utilize appropriate discovery procedures to 
ascertain more completely the facts relevant to the specified trans- 
actions. (C.J.A.51) Finally, the Board requested that a hearing be 
held on the Interim Report and that, if any violation of|the consent 
decree is established, the Court provide such relief as is considered 
appropriate including without limitation the removal of defendant Hoffa 
as Provisional General President. (C.J.A. 52) 


After full hearing, the Court below on December 7, 1959 concluded 
that the use of discovery procedures was "appropriate| and necessary 
* * * to enlighten this Court as to the truth of the matters shown in 
the Board's Interim Report." (C.J.A. 88) As was the case in No. 15,465, 
the Board of Monitors was instructed to obtain the approval of the Court 
below prior to the exercise of any and all discovery procedures. (C.J.A. 
88) Upon completion of discovery processes the Board was further 
instructed to "render a comprehensive report to the Court on its find- 
ings." (C.J.A. 89) The District Court denied the defendants' request 
for a stay because such an order would "delay the desires of this 
Court to bring this monitorship to a conclusion" and would not "facilitate 
and hasten the final disposition of the issues before the Court." 
(C.J.A. 87-88) 


STATUTES AND RULES INVOLVED 


Section 1291 of the Judicial Code, 62 Stat. 929, 28 U.S.C.A. 
§1291, provides: 


The courts of' appeals shall have jurisdiction of appeals from 
all final decisions of the district courts of the United States, 
the United States District Court for the District of the Canal 
Zone, the District Court of Guam, and the District Court of 
the Virgin Islands, except where a direct review may be had 
in the Supreme Court. 


Section 2072 of the Judicial Code, 48 Stat. 1064, 28 U.S.C.A. 
§2072, in pertinent part provides: 


The Supreme Court shall have the power to prescribe, by 
general rules, the forms of process, writs, pleadings, and 
motions, and the practice and procedure of the district courts 
of the United States in civil actions. 

Such rules shall not abridge, enlarge or modify any sub- 
stantive right and shall preserve the right of trial by jury as 


at common law and as declared by the Seventh Amendment to 
the Constitution. 


Rule 1 of the Federal Rules of Civil Procedure provides: 


These rules govern the procedure in the United States district 
courts in all suits of a civil nature whether cognizable as 
cases at law or in equity, with the exceptions stated in Rule 
81. They shall be construed to secure the just, speedy, and 
inexpensive determination of every action. 


Rule 82 of the Federal Rules of Civil Procedure provides: 
These rules shall not be construed to extend or limit the 


jurisdiction of the United States district courts or the venue 
of actions therein. 


SUMMARY OF ARGUMENT 


By their appeals from the District Court's discovery orders, 
defendants seek to deny to the District Court the judicial authority under 
any circumstances to utilize necessary discovery procedures through the 
court appointed Board of Monitors to obtain reliable information regard- 
ing defendants' compliance with the consent decree of January 31, 1958. 
The procedural directions of the District Court to the Board of Monitors 


deferring consideration of the issues raised by the Board's Interim 


Reports until the Court is enlightened through discovery are not "final 
decisions" reviewable by this Court under Section 1291 of the Judicial 
Code. Such orders are impliedly authorized by the consent decree of 
January 31, 1958 as a necessary implementation of the mandate of the 
decree that the Board of Monitors is to report to the|Court regarding 
defendants’ compliance with their judicially enforceable obligations. 
Moreover, the discovery orders are clearly within the recognized 
inherent powers of a court of equity to enlist the assistance of court 
officers necessary to enable the court to perform its| judicial function. 


The discovery orders of the District Court lack the finality pre- 
requisite to appellate jurisdiction under Section 1291) of the Judicial 
Code. Not only are the orders conditioned upon the necessity for further 
judicial approval of each discovery instrument but the orders expressly 
contemplate further proceedings below to consider the complex issues 
raised by the Interim Reports filed by the Board of Monitors. Since 
the proceedings below are not finally terminated by these preliminary 
rulings, any errors in the taking of depositions by the Board is subject 
to effective review on appeal from any final judgment below. Defendants 
can claim no bona fide irreparable injury resulting from the Court's 
election to delay final adjudication of the issues raised in the Interim 
Reports until the Court can secure sworn testimony from informed per- 
sons with full rights of cross examination to defendants. Defendants' 
efforts to prevent the District Court from access to trustworthy informa- 
tion scarcely warrant the sanction of interlocutory review by this Court 
contrary to the established policy against piecemeal appeals. 
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The orders of the District Court are necessarily authorized by 
the consent decree of January 31, 1958. As confirmed by this Court, 
that decree requires the Board of Monitors to report to the Court 
regarding defendants’ adherence to the directives of the decree. Accord- 
ing to defendants, the Board of Monitors and therefore the District Court 
With full powers of "supervision and direction" over the Board are 
restricted in this reporting function to information submitted by defend- 
ants regarding any failure on their part to comply with the decree. 
Nothing in the consent decree authorizes an interpretation designed 
to render the decree a porous document incapable of effective enforce- 
ment by the District Court assisted by the court appointed Board of 
Monitors. 


The orders below fully accord with the inherent powers of a court 
of equity to designate diverse court officers to assist the court in the 
performance of its judicial function. Apart from any provisions of the 
Federal Rules of Civil Procedure, the federal courts have traditionally 
relied upon court officers to take testimony or investigate complex factual 
issues and report to the court. The latitude available to courts of equity 
to shape their procedures to the exigencies of a particular situation has 
been recognized in the context of this very litigation. English v. Cunning- 
ham, 106 U.S. App, D.C. ___, 269 F.2d 517, 521 (1959), cert. denied, 361 
U.S. 897 (1959). 


The exercise by the District Court of its authority to utilize dis- 
covery procedures through the Board of Monitors was an appropriate 
and necessary exercise of the Court's discretion over the proceedings 
arising from the two Interim Reports filed by the Board of Monitors, 
In view of the serious issues of fact and law raised by the Interim Reports, 
the Board would have been derelict in the performance of its obligations 
under the consent decree if it had not presented the known facts for the 
Court's preliminary consideration. Confronted with such grave and com- 
plex issues, the District Court properly deferred any final adjudication 


until the Court might be enlightened by the exercise of appropriate dis- 


covery procedures, The Court's preference for sworn testimony under 
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cross examination rather than ex parte correspondence and affidavits 
certainly does not constitute an abuse of the Court's broad discretion 
over the proceedings below. Pending final adjudication of these issues, 
defendants’ contentions regarding the merits of the Interim Reports are 
prematurely presented to this Court. 


ARGUMENT 


THE DISCOVERY ORDERS OF THE DISTRICT COURT IN 
THE PRELIMINARY STAGES OF THE PROCEEDINGS 
INITIATED BY THE INTERIM REPORTS OF THE BOARD 
OF MONITORS ARE NOT APPEALABLE "FINAL DECI- 
SIONS" UNDER SECTION 1291 OF THE JUDICIAL CODE 


The conditional rulings of the District Court authorizing the limited 


use of the Court's discovery powers by the Board of Monitors are not 
"final decisions" reviewable by this Court under Section 1291 of the 
Judicial Code, 62 Stat. 929, 28 U.S.C.A. 1291.4 Despite defendants' 
transparent efforts to enlarge the scope of these appeals, the orders 
below are but discovery rulings found appropriate and/necessary by 
the District Court in the conduct of the judicial proceedings arising 


. Section 1291 provides: 


"The courts of appeals shall have jurisdiction of appeals from all final 
decisions of the district courts of the United States, the United States District 
Court for the District of the Canal Zone, the District Court of Guam, and the 
District Court of the Virgin Islands, except where a direct review may be had 
in the Supreme Court." 

Defendants have properly abandoned an undocumented effort in a prior 
pleading to base the appealability of these rulings on the restricted provisions 
of Section 1292 of the Judicial Code permitting appeals from ‘interlocutory 
orders * * *granting, continuing, modifying, refusing or dissolving injunctions." 
Compare Brief for Appellants, p. 2, with Motion for Stay of District Court Order 
Pending Determination of Appeal in this Court, pp. 5-6, English v. Cunningham, 
No. 15,465 (D.C. Cir. 1959). Cf. Baltimore Contractors, Inc.|v. Bodinger, 348 
U.S. 176 (1955). 
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from the Interim Reports of the Board of Monitors.” Directed solely in 


the obtaining of trustworthy evidence for the enlightenment of the Board 
of Monitors and the' District Court, these procedural orders are fully 
reviewable as part of any final disposition of the proceedings before the 
District Court. Defendants suffer no cognizable injury from judicial 
efforts to ascertain! the extent of their compliance with the consent 
decree so as to justify interlocutory review of these orders contrary 

to the established policy against piecemeal appeals. Prior to any final 
termination of the proceedings below, appellate review would therefore 
be an inconclusive and unnecessary exercise of this Court's jurisdiction. 


A. The discovery orders of the District Court are 
not "final decisions" which terminate the proceed- 
ings involving the two Interim Reports of the Board 
of Monitors. 


The procedural rulings below do not terminate consideration by 
the District Court of the matters raised by the Interim Reports of the 
Board of Monitors. Accordingly, these preliminary orders are not "final 
decisions" within the reach of this Court's appellate jurisdiction. As 
stated by this Court in Steward v. Roberts, 80 U.S. App. D.C. 405, 154 
F.2d 697 (1946), the authority 


S Thus defendants' elaborate contentions regarding the merits of the Board's 
Interim Reports (App. Br. 22-29) are prematurely presented to this Court since 
they have not been ruled upon by the District Court. See pp. 26-27, infra. Defend- 
ants' diversionary tactics are illustrated as well by their contentions regarding 
the internal procedures followed by the Board of Monitors. (App. Br. 8, 21-22) 
Defendants are well aware that any issues as to the Board's procedures should 
not be presented in the first instance to this Court but rather to the District 
Court charged with direct supervision of the Board of Monitors. In fact, the 
defendants are currently perfecting an appeal to this Court from certain instruc- 
tions and rulings of the District Court which raise these same basic issues. See 
Motion for Stay of the Court's Instructions of January 19, 1960 and of the Orders 
of March .14, 1960, Affirming and Refusing to Rescind Said Instructions, filed by 
defendants on March 22, 1960 in the District Court. 
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to review orders, judgments and decrees of the |District 

Court is confined to those which are final, and those which 

are final are those judgments, decrees or orders which 

expressly or by necessary implication determine the rights 

and liabilities of all parties with reference to the matters 

in controversy and leave nothing of a judicial character to 

be done. In short, the litigation must have ended.§ 
The appealed orders do not "expressly or by necessary implication" 
determine the factual and legal issues raised by the Interim Reports 
"and leave nothing of a judicial character to be done."| Rather these 
rulings provide the procedural means to develop sworn testimony from 
informed witnesses subject to cross-examination as a basis for the 
further judicial consideration of the Reports by the Board of Monitors 
and the District Court. Cf. Bowles v. Commercial Casualty Ins. Co., 
107 F.2d 169 (4th Cir. 1939); In re Pittsburgh Rys. Co., 164 F.2d 488 
(3d. Cir. 1947), In fact, both orders on their face contemplate further 
proceedings before the District Court on the matters raised by the 


Interim Reports. 


The discovery orders made in the course of the|proceedings below 
are reviewable on appeal from any final adjudication of the Interim 
Reports. ’ For defendants have fully preserved their objections to the 
documentary evidence and sworn testimony taken by the Board of Moni- 


tors in several depositions under the authority of the challenged rulings. 


5 More recently, in John Thompson Beacon Windows, Ltd. v. Ferro, Inc., 98 
U.S. App. D.C. 109,111,232 F.2d 366, 368 (1956), this Court denied review to an 


order denying a motion to compel arbitration on the grounds/|that the order "did 
not dispose of the merits of the entire claim." 


a The rulings below appear to possess fewer attributes of finality than the usual 
discovery order. For the District Court ruled that the Board of Monitors' use of 
discovery procedures was conditioned in each instance upon tthe future approval of 
the District Court. An order qualified by the necessity for further judicial action 
is customarily held non-appealable. Cf. Catlin v. United Sates, 324 U.S. 229, 233 
(1945); Guarantee of North America v. Mechanics' Savings k & Trust Co., 173 
U.S. 582, 585-86 (1899). Rather than appeal from particular|depositions approved 
by the District Court when issues of relevance, oppressivengss, etc. might be 
appropriate, defendants request a blanket ruling from this Court that the District 
Court cannot under any circumstances at any time utilize discovery procedures 
through the Board of Monitors. 
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As observed by the Seventh Circuit in National Nut Co. of California v. 
Kelling Nut Co., 134 F.2d 532, 533 (7th Cir. 1943), where the appeals 
court refused to review an order compelling production of documents 
in response to a subpoena duces tecum, 

We are of the opinion that the order is not a "final decision" 

within the meaning of the statute. It involves only a ruling 

of the court in the proceedings of a trial. The proceedings 

in the District Court for the Northern District of Illinois 

were ancillary to and in aid of the main suit pending in Cali- 

fornia. The order in question was only a step in that pro- 

ceeding. Nothing was decided finally that adjudicated the 

rights of the parties. We take it the deposition when con- 

cluded here or any part of it is subject to the action of the 

court in California, and if any error is committed, the 

defendants may yet be heard. 
Error in the admission into evidence of depositions taken contrary to 
the Federal Rules of Civil Procedure or other legal requirements may 
be reviewed on appeal from any final judgment, Mims v. Central Mfrs. 
Mutual Ins. Co., 178 F.2d 56 (5th Cir. 1949). Even where the procedural 
order appears to adjudicate the claimed right, courts are reluctant to 
grant interlocutory review prior to final judgment. Thus in Zalatuka v. 
Metropolitan Life Ins. Co., 108 F.2d 405 (7th Cir. 1939), the court dis- 
missed an appeal from an order staying the proceeding below until the 
plaintiff abandoned certain claimed rights as a condition precedent to 
the trial of the suit.) Notwithstanding the practical impact of the order 
on plaintiff's claim, the court held that 

such decision, whether right or wrong, is directed to the 

trial procedure and is treated as affecting merely the admis- 

sibility of evidence and not as a final adjudication of the ques- 

tion of invasion of constitutional rights. The correctness of 

such an order would be reviewable on appeal from the final 


judgment in the case, but does not constitute a final judgment. 
Id. at 406. 


See Bowles v. Commercial Casualty Ins. Co., 107 F.2d 169 (4th Cir. 1939), 
where review was denied to a procedural order which appeared to deny defendants' 
underlying claim of estoppel. 
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In short, defendants are fully protected from any error in the rulings 
below by appellate review after any adverse final disposition of the pro- 
ceedings. 


Appellate review by this Court of these particular discovery orders 
notwithstanding their lack of finality would be contrary to the statutory 
policy against piecemeal appeals. The Supreme Court has regularly 
denied interlocutory review of discovery orders even| where review is 
sought by non-party witnesses who have no rights of appeal from any 
final judgment. E.g. Cobbledick v. United States, 309|U.S. 323 (1940); 
Alexander v. United States, 201 U.S. 117 (1906). As stressed by the 
Supreme Court in the Cobbledick decision, where the Court held that 
the denial of a motion to quash a subpoena duces tecum was not an 
appealable "final decision," 

Congress from the very beginning has, by forbidding piece- 

meal disposition on appeal of what for practical purposes 

is a single controversy, set itself against enfeebling judicial 

administration. Thereby is avoided the obstruction to just 

claims that would come from permitting the harassment and 
cost of a succession of separate appeals from the various rul- 
ings to which a litigation may give rise, from itl initiation to 
entry of judgment. To be effective, judicial administration 
must not be leaden-footed. Its momentum would be arrested 
by permitting separate reviews of the component elements 

in a unified cause. Id. at 325.1° 
In denying defendants’ request for a certification under the Interlocutory 
Appeals Act, the District Court properly concluded that premature appel- 
late review of this "minor" issue would not "further the final determina- 


tion of the litigation." (C.J.A. 35) Particularly in light of the proliferat- 


. See also Dille v. Carter Oil Co., 174 F.2d 318 (10th Cir.) 1949), cert. denied, 
338 U.S. 850 (1949), where a prospective deponent challenged the jurisdiction of 
the lower court to compel him to give his deposition. In a per curiam opinion, 
the Tenth Circuit held it "well settled that an order requiring a person to give 
his depositions, and in connection therewith to produce pertinent documents is not 
a final order of judgment from which an appeal may be taken|."" Id. at 318. 


a0 The Supreme Court recently enforced this "historic requirement" of "finality" 
in Parr v. United States, 351 U.S. 513 (1956), although appellate review was thereby 
postponed until petitioner endured the rigors of a criminal trial. 
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ing nature of this litigation, the ultimate disposition of this proceeding 
would be materially advanced by strict adherence to the requirement of 
“finality” so as to deny premature review to the procedural orders here 
at issue. 


Defendants can demonstrate no irreparable 
injury not subject to review as part of the final 
judgment which necessitates premature review 


of these procedural orders. 

Although seeking review of procedural rulings which are not 
"final decisions" under Section 1291, defendants have failed to document 
any necessity for interlocutory review by this Court as required by 
United States v. Cefaratti, 91 U.S. App. D.C. 297, 202 F.2d 13 (1952), 
cert. denied, 345 U.S. 907 (1953). There this Court ruled that an order 
Suppressing evidence on the grounds of illegal search and seizure was 
appealable because it met certain essential criteria set forth by the 
pertinent Supreme Court decisions. The opinion of this Court declared 
that 

[a]n order that does not "terminate an action" but is, on 

the contrary, made in the course of an action, has the 

finality that §1291 requires for appeal if (1) it has "a final 

and irreparable effect on the rights of the parties" being 

"a final disposition of a claimed right"; (2) it is "too 
important to be denied review"; and (3) the claimed right 
"is not an ingredient of the cause of action and does not 

require consideration with it." Id. at 16. 

Measured by these stringent criteria, the discovery rulings of the District 


Court do not warrant immediate review by this Court. 


Defendants can urge no final and irreparable injury which requires 


immediate appellate review of these discovery orders despite their lack 


of finality. Any generalized contentions by defendants in the context of 
this proceeding necessarily fall short of the effects considered determina- 
tive by the Supreme Court in the Swift Packers case where an interlocutory 


1 Gf App. Br. 3 fn. 3 
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order was held appealable because any future restoration of the contested 
attachment would be "only theoretically possible." Swift & Co. Packers 
v. Compania Colombiana Del Caribe, S.A., 339 U.S. 684, 689 (1950). 22 
Unlike the Cefaratti case, where the appealed order "made an acquittal 
inevitable if the government had gone to the trial," the orders of the 
District Court postponing any final adjudication until the Court is 
enlightened through appropriate discovery procedures do not in effect 
determine the merits of the issues presented by the Interim Reports of 
the Board of Monitors. 202 F.2d at 16. Presumably, defendants! con- 
tentions regarding the Board's Interim Reports can survive the present- 
ation to the Court of sworn testimony from informed persons with full 
rights of cross-examination to defendants and other parties. Absent 

any compelling necessity documented by a persuasive demonstration 

of irreparable injury, these interlocutory orders should not be pre- 
maturely reviewed by this Court. 


Furthermore, the rulings of the District Court fall short of the 
necessary criteria because they raise no collateral issues distinct from 
the mainstream of the litigation which will not be subject to review as 
part of the final judgment. In the leading decision of Cohen v. Beneficial 
Industrial Loan Corp., 337 U.S. 541 (1949), the Supreme Court held 
appealable an order denying a corporation's motion that the plaintiff 
in a stockholder's derivative action be required to give] security pursuant 
to a state statute. The Court concluded that this order |was "'a final dis- 
position of a claimed right which is not an ingredient of the cause of action 
and does not require consideration with it." Id. at 546-47. However, the 
Court emphasized that the Judicial Code does not 


12 ‘See Overby v. United States Fidelity & Guaranty Co., 224 F.2d 158, 162 
(5th Cir. 1955), where an order directing the production of documents allegedly 


privileged was held appealable on the belief that if the documents were produced 
the privilege "would be irretrievably breached and beyond the [protection of an 
appellate court." 
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permit appeals, even from fully consummated decisions, 

where they are but steps towards final judgment in which 

they will merge. The purpose is to combine in one review 

all stages of the proceeding that effectively may be reviewed 

and corrected if and when final judgment results. Id, at 546. 
Subsequently, the Court has reaffirmed that the Cohen rule does not 
authorize review of "orders made during the course of a litigation" 
which would "be subject to effective review as part of the final judg- 
ment in the action." Parr v. United States, 351 U.S. 513, 519 (1956). 
It is manifest that the rulingshereatissue resemble "others made 
before or during a trial to secure or to suppress evidence" which are 
not "distinct from the general subject of the litigation." Cogen v. United 
States, 278 U.S. 221, 223 (1929). Since the discovery orders of the 
District Court are clearly subject to review on appeal from any final 
adjudication of the Interim Reports, the Cohen and Cefaratti doctrine 
does not sanction appellate review under Section 1291 notwithstanding 
the lack of finality. 1° 


I 


THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION 
BY EXERCISING THROUGH THE BOARD OF MONITORS 
DISCOVERY PROCEDURES FOUND APPROPRIATE AND 
NECESSARY TO INFORM THE COURT AS TO THE INTERIM 
REPORTS OF THE BOARD OF MONITORS 


In directing the Board of Monitors to utilize appropriate discovery 
procedures on behalf of the Court, the District Court properly exercised 
its authority to rely on court officers to secure trustworthy factual infor- 
mation essential for further judicial consideration of the serious issues 
raised by the Interim Reports of the Board of Monitors. The discovery 


18 Other decisions of this Court permitting review of interlocutory orders 
have similarly required that the orders finally dispose of a claimed right which 
is not an ingredient of the basic cause of action and therefore cannot be effectively 
reviewed on appeal from the final judgment. Barnard v. Schneider, 100 U.S. App. 
D.C. 152, 243 F.2d 258 (1957), See also Koster & Wythe v. Massey, 262 F.2d 60, 
62 (9th Cir. 1958), where a dispute between the plaintiffs and the Marshall was 
held "wholly collateral to the main suit." 
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orders of the Court are necessarily authorized by the consent decree of 
January 31, 1958 to implement the decree's mandate that the Board of 
Monitors report to the Court regarding defendants' compliance with the 


decree, Apart from the decree, the challenged orders) reflect the tradi- 


tional authority of courts of equity to designate diverse court officers to 
perform administrative or judicial tasks deemed necessary by the courts. 
Such inherent judicial power is clearly not restricted by any specific 
provisions of the Federal Rules of Civil Procedure. The discovery rul- 
ings of the District Court were appropriate and necessary to enable the 
Board of Monitors and District Court to obtain reliable information as 

to the grave questions prompted by the Interim Reports of the Board of 
Monitors. Therefore the District Court's election to postpone adjudica- 
tion of the issues raised by the Interim Reports until enlightened by 
sworn testimony from informed witnesses with full rights of cross-exam- 
ination to all parties cannot be considered an abuse of the Court's broad 
discretion over the proceedings arising from the Interim Reports. 


A. The District Court has authority to direct the 
Board of Monitors to utilize appropriate dis- 
covery procedures to ascertain facts considered 
essential by the Court in the performance of its 


judicial functions. 

The District Court has the authority under the consent decree of 
January 31, 1958. to exercise its discovery powers through the Board 
of Monitors to enable the Board to report to the Court ds required by 
the decree.14 By agreeing to the consent decree "at the core of this 
litigation," defendants assumed certain judicial obligations which are 


14 There is no issue here as to whether the Board of Monitors possesses 
"inherent powers" to use discovery procedures as appellants are compelled 
to concede (App. Br. 13-14) by the fact that the Board requested the Court 
to authorize the use of such discovery procedures. Moreover, | the District 
Court made it crystal clear that the power being exercised is that of the Court 
rather than of the Board of Monitors. (C.J.A. 36, 87) 
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enforceable by the District Court. English v. Cunningham, 361 U.S. 

905, 907 (1959)."° See also United States v. Swift & Co., 286 U.S. 106, 
115 (1932); Coca-Cola Co. v. Standard Bottling Co., 138 F.2d 788, 789 
(10th Cir. 1943), As confirmed by this Court, the decree requires the 
Board of Monitors to assist the Court by reporting to the Court regard- 
ing defendants’ compliance with their obligations. Far from modifying 
the consent decree, the discovery orders implement the District Court's 
powers of "supervision and direction" over the Board of Monitors so as 
to enable the Board to perform its reporting function. It was never con- 
templated by the consent decree or this Court that the District Court 
assisted by the Board of Monitors would be limited in its enforcement 
of the decree to information voluntarily supplied by defendants.16 
Independent access by the District Court and the Board of Monitors to 
reliable factual information is essential if the District Court assisted 
by the Board of Monitors is not to be rendered "wholly impotent and 


useless" to enforce the consent decree and the Judgment of this Court?” 


= "We do not turn aside to inquire whether some of these restraints * * * 
could have been opposed with success if the defendants had offered opposition. 
Instead, they chose to consent, and the injunction, right or wrong, became the 
judgment of the court. * * * Wisely or unwisely, they submitted to these 
restraints upon the exercise of powers that would normally be theirs. They chose 
to renounce what they might otherwise have claimed, and the decree of a 
court confirmed the renunciation and placed it beyond recall." United States 
v. Swift & Co., 286 U.S. 106, 116-17, 119 (1932). 


foi Defendants' suggestion that they will supply the Board of Monitors with 
all necessary information regarding their own malfeasances smacks of the 
ingenuous. (App. Br. 15 fn. 18) 


gee The existence of such authority was immediately apparent to Judge Picard 


of the United States District Court for the Eastern District of Michigan who 
issued an unreported order on February 16, 1960 denying two motions filed 

by Detroit Teamster officials to quash notices of depositions and subpoenas 
issued at the request of the Board of Monitors pursuant to one of the rulings 
here at issue. In response to the particularized challenge there presented 

by two reluctant deponents, Judge Picard was compelled to inquire as to "How 
in blazes are they going to report to the court if they don't go out and get some 
information here?" Transcript of Proceedings on February 15, 1960, pp. 64-65, 
In the Matter of Eddie Petroff, Deponent (E.D. Mich.). Rejecting as untenable 
the contentions here presented in the abstract by defendants, Judge Picard's 
order concludes "that the right to take depositions is necessary to enable the 
Board of Monitors to fulfill their judicially imposed duty to make recommenda- 
tions and reports to the United States District Court for the District of Columbia." 
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Griffin v. Thompson, 2 How. 244, 257 (1844). Therefore the consent 


decree of January 31, 1958 necessarily authorizes the exercise by the 
District Court of discovery powers through the Board of Monitors where 


appropriate and necessary to enforce the provisions of the decree. 


The authority of the District Court to issue the challenged discovery 
orders becomes further manifest when appraised in light of the inherent 
powers of a court of equity to designate court officers to assist the court 
in its judicial functions. As stated by the Supreme Court in Ex parte 
Peterson, 253 U.S. 300, 312-13 (1920), 


Courts have (at least in the absence of legislation to the 
contrary) inherent power to provide themselves with appro- 
priate instruments required for the performance of their 
duties, * * * This power includes authority to appoint 
persons unconnected with the court to aid judges|in the 
performance of specific judicial duties, as they may arise 
in the progress of a cause. From the commencement of 
our government, it has been exercised by the Federal 
courts, when sitting in equity, by appointing, either with 

or without the consent of the parties, special masters, 
auditors, examiners, and commissioners, to take and 
report testimony; to audit and state accounts; to make 
computations; to determine, where the facts are com- 
plicated and the evidence voluminous, what questions 

are actually in issue; to hear conflicting evidence and 

make finding thereon; these are among the purposes for 
which such aids to the judges have been appointed. 


Similarly, the Seventh Circuit in In re Utilities Power & Light Corp., 


90 F.2d 798 (7th Cir. 1937), affirmed the authority of the lower court 
to appoint an investigator in a reorganization proceeding to investigate 
certain issues and report to the court. Judge Lindley declared for the 


court that 


It has long been the rule that courts of equity administering 
estates may call to their help commissioners, auditors, 
accountants, appraisers, examiners or masters. This power 
is one growing out of judicial necessity in order to achieve 
equity and its exercise is based upon a finding, under rules 
of legal discretion, that, without aid to the court, the issues 
cannot be dealt with intelligently, efficiently or promptly. 
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In other words, courts of equity must necessarily, in cases 
within their jurisdiction, "expand upon conservative lines to 
meet exigencies created" by the conditions faced, to the end 
that a complicated case may be intelligently presented to and 
understood by the ultimate tribunal. Id. at 800.18 


Pertinent to this very proceeding, this court has recognized that "the 
latitude available to a court of equity in adapting its relief to the 
exigencies of a case is broad." English v. Cunningham, 106 U.S. App. 
D.C. _, 269 F.2d 517, 521 (1959). 


In accord with these general precepts, court officers have been 
authorized where necessary to take testimony or to investigate certain 
factual issues outside the jurisdiction of the appointing court. Thus in 
Consolidated Fastener Co. v. Columbian Button & Fastener Co., 85 Fed. 
54, 55 (N.D.N.Y. 1898), the Court confirmed the authority of an appointed 
master to take testimony outside the district of his appointment, and 
declared that 


The practice of permitting the master to take testimony 
outside the district of his appointment has grown up with 
the court until it is of almost universal application and 

its practical operation has been found simple, convenient 
and effective: Iam not aware that the power has ever been 
exercised in an oppressive manner. Should a case arise 
where the master has abused his discretion the court will 
undoubtedly interfere, but until it does arise the court 
should hesitate long before destroying a system the wisdom 
of which, in its application to a vast majority of cases, must 
be admitted by all. 


Long before the promulgation of the Federal Rules of Civil Procedure, 
federal courts implemented this judicial authority by issuing subpoenas 
requiring persons within their jurisdiction to appear and testify before 
an examiner or master appointed by another court. E.g., United States 


= Cf. In re Joslyn's Estate, 171 F.2d 159 (7th Cir. 1948), where the court 
affirmed the existence of power in the lower court to conduct an investigation 
on its own volition when its attention was called to the fact that the bankrupt had 
fraudulently concealed assets. See also Burnrite Coal Briquette Co. v. Riggs, 
274 U.S. 208 (1927); Irving Trust Co. v. Trust Co. of New Jersey, 75 F.2d 280 
(2d Cir. 1935); St. Paul Fire & Marine Ins. Co. v. American Food Products Co., 
21 F.2d 733 (8th Cir./1927); Destructor Co. v. City of Atlanta, 232 Fed. 746 
(N.D. Ga. 1916). 
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v. Standard Sanitary Mfg. Co., 187 Fed. 232 (E.D. Pa 
Steward, 29 Fed. 813 (S.D.N.Y. 1887),19 


The Federal Rules of Civil Procedure do 


. 1911); Inre 


not 


prohibit the District Court from exercising its 
judicial authority to utilize appropriate discovery 


powers through the Board of Monitors. 


Designed to regulate certain aspects of pleading and practice in 


the federal courts, the eighty-six Federal Rules of C 
never been considered a comprehensive catalogue of 
ing the judicial power of the federal district courts. 


ivil Procedure have 


rules circumscrib- 
In accord with the 


statutory grant of the Supreme Court's rule -making powers, Rule 82 


expressly declares that the Federal Rules "shall not 
extend or limit the jurisdiction of the United States d 


istrict courts. 


be construed to 
1120 


Consistent with this mandate, courts regularly exercise their authority 


to control judicial proceedings by rulings not expressly authorized by 


19 Defendants concede that the Court might have the authority to appoint a 


special master to utilize discovery procedures but argue th 
tors cannot be so charged. (App. Br. 21) But the power o 


t the Board of Moni- 
the District Court 


certainly does not depend on the title assigned to any particular court officers. 
As pointed out by this Court, '[nJo untoward legal significance attaches to the 
designation" of the court officers here as a Board of Monitors. English v. Cun- 


ningham, 106 U.S. App. D.C. __, 269 F.2d 517, 521 (1959). 
already charged with the responsibility of reporting and rec 


Since the Board is 
ommending to the 


District Court, defendants’ suggestion that a special master might be appointed 


appears incompatible with their expressed concern with the 
ceeding. (App. Br. 29-30) 


costs of this pro- 


20 The Enabling Statute of June 19, 1934, 48 Stat. 1064, 28 U.S.C.A. §2072, 
authorizes the Supreme Court only "to prescribe, by general rules, the forms 
of process, writs, pleadings, and motions, and the practice and procedure of 
the district courts of the United States in civil actions." Rule 1 of the Federal 


Rules of Civil Procedure affirms the limitation of the Rules 


cedure.'' As emphasized by the Supreme Court in 


to matters of "pro- 


United States v. Sherwood, 312 
U.S. 584, 590 (1941), the Enabling Statute gave the Court ree authority to modify, 
abridge or enlarge the substantive rights of litigants or to enlarge or diminish 


the jurisdiction of federal courts." 
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the Rules.2! Thus the federal courts have inherent power to appoint a 
master apart from the provisions of Rule 53 of the Federal Rules of 
Civil Procedure. Schwimmer v. United States, 232 F.2d 855 (8th Cir. 
1956); Connecticut Importing Co. v. Frankfort Distilleries, Inc., 42 

F. Supp. 225 (D. Conn, 1940). Recently, the Ninth Circuit in United 
Press Associations v. Charles, 245 F.2d 21 (9th Cir. 1957), cert. denied, 
354 U.S. 925 (1957), held that the lower court could grant a jury trial on 
its own motion although the relevant Federal Rules do not so provide. 
The court rejected as "sophistry" appellant's contention that the court 
had no power to make such an order, and went on to stress that the 
Federal Rules of Civil Procedure "were not intended to establish juris- 
dictional limitations on the power of the District Courts." Id. at 25-26.22 
Defendants’ contention that the Rules bar the District Court from exer- 
cising its jurisdictional right of discovery through the Board of Monitors 


must likewise be dismissed as "gophistry."""° Cf. Preston v. Equity 


See decisions such as those requiring a non-resident plaintiff to give security 
for costs, e.g. Slusher v. Jones, 3 F.R.D. 168 (E.D. Ky. 1943); dismissing an action 
for want of prosecution, e.g. Darlington v. Studebaker Packard Corp., 261 F.2d 903 
(7th Cir. 1959), cert. denied, 359 U.S. 992 (1959); or staying a proceeding before the 
court, e.g. Landis v.: North American Co., 299 U.S. 248 (1936). Cf. Inland Steel Co. 
v. National Labor Relations Board, 105 F.2d 246 (7th Cir. 1939), where the appeals 
court in an enforcement proceeding held that it had inherent authority to entertain 
certain interrogatories irrespective of the applicability of the Federal Rules of 
Civil Procedure. 


22 Any such drastic application of the Rules to curtail the jurisdiction of the 
federal courts might also threaten substantive rights of litigants not intended to 
be impaired by the Rules. Cf. Mississippi Pub. Corp. v. Murphee, 326 U.S. 438 
(1946). Interpretation of the Rules to deny to the District Court discretion to 
utilize discovery procedures to obtain essential information would be particularly 
ironic in view of the mandate of the Supreme Court that the discovery provisions 
of the Rules are to be broadly and liberally construed. Hickman v. Taylor, 329 
U.S. 495 (1947). This Court as well has interpreted the rules governing discovery 
as intending the fullest possible knowledge of the issues of fact before trial. 
Societe Internationale v. Brownell, 96 U.S. App. D.C. 232, 225 F.2d 532 (1955). 


23 In any event, the permissive language of the discovery rules as to what a 
"party" may or may not do in the typical civil action cannot be construed to 
delimit what the court appointed Board of Monitors may be authorized to do by 
the District Court in the context of this complex litigation. Furthermore the 
responsibilities entrusted to the Board of Monitors by the consent decree may 
require the limited utilization by the Board under court supervision of certain 
prerogatives customarily reserved to technical "parties." Defendants' dependence 
on various abstract definitions of "parties'" (App. Br. 17) ignores the admonition 
of the Supreme Court that statutes or rules "are not inert exercises in literary 
(Continued on following page) 
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Savings Bank, 53 App. D.C. 26, 287 Fed. 1003 (1923); Puget Sound Nav. 
Co, v. Associated Oil Co., 56 F.2d 605 (W.D. Wash, 1932). 


The discovery rulings were an appropriate and 
necessary exercise of the District Court's|dis- 
cretion over the proceedings arising from the 


Interim Reports of the Board of Monitors. 

Under the consent decree as interpreted by this Court, the Board 
of Monitors was required to file the two Interim Reports presenting for 
the District Court's preliminary consideration significant issues of fact 
and law regarding defendants' compliance with their obligations under 
the consent decree and the Judgment of this. Court,24 T 
of August 13, 1959 dealing with the elusive records of Local No. 245 


prompts substantial doubt as to defendants’ good faith efforts to safeguard 


he Interim Report 


the financial records of Local No. 245 so as to permit the audit directed 
by the District Court and this Court. Similarly, the Interim Report dated 
September 15, 1959 details possible violations by defendant James R. 
Hoffa of his fiduciary obligations under the consent decree in the disposi- 
tion of funds belonging to the Teamster rank and file. [In view of the 


23 (Continued from preceding page) 
composition" to be construed apart from their background and purpose. United 
States v. Shirey, 359 U.S. 255, 260 (1959). This is particularly surprising in view 
of defendants' reliance on the Duval decision which clearly demonstrates that the 
definition of "party" in any specific context cannot be determined apart from review 
of all the rules, statutes, or circumstances pertinent to the pours case. (App. 


Br. 18-19) That the Federal Rules may properly reflect such considerations is 
demonstrated by Simper v. Trimble, 9 F.R.D. 598, 600 (W.D. |Mo. 1949), where the 
court subjected an insurer to the requirements of Rule 34 because the insurer was 
"[flor allpractical purposes * * * performing the exact functions and playing the 
precise role of an actual party to the litigation." See also Blossom v. Milwaukee 

& Chicago R.R. Co., 68 U.S. (1 Wall) 655 (1864), where the Supreme Court described 
a category of "quasi parties" including persons who may become connected with a 
case in the course of proceedings subsequent to the entry of a decree between the 
technical parties. 


= If the filing of such Reports places the Board in an adversary position to the 
defendants (App. Br. 20), it can only be attributed to defendants’ apparent failure to 
comply with their obligations under the consent decree. Defendants' contentions that 
"[vJirtually nothing has been accomplished by the Board since this Court's order" last 
summer may be contrasted with a motion filed by defendants in the District Court on 
March 31, 1960 seeking a new convention wherein defendants state, inter alia, that 
"performance under the consent decree of January 31, 1958, has advanced to a point 
which gives reasonable assurance of new elections in accord with membership rights 
under the International constitution." Defendants’ Motion for|a Convention, p. 1. 
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serious nature of these matters, the Board of Monitors as court officers 
would have been derelict in not bringing the known facts to the attention 


of the District Court for judicial consideration.2° 


After an initial hearing on the important issues raised by the 
Interim Reports, the Court properly exercised its authority to utilize 
discovery procedures through the Board of Monitors. The Interim 
Reports outlined transactions and events involving many persons beyond 
the jurisdiction of the Court who might well be reluctant to submit 
voluntarily to the Court's jurisdiction. Defendants' answers to the 
Interim Reports were composed principally of self-serving correspond- 
ence, affidavits, and pronouncements. (App. Br. 23-29) In order to 
obtain first hand and reliable information as to the underlying issues of 
fact raised by the Interim Reports under these circumstances, the use 
of discovery procedures was an appropriate exercise of the Court's 
authority. By declining to make any final adjudication until enlightened 
through the limited discovery procedures to be utilized by the Board of 
Monitors, the District Court adhered to the trend of modern equity practice 
away from "trial by affidavit" which is "apt to be treacherous" in 
adjudicating "issues of public moment." Eccles v. Peoples Bank, 333 
U.S. 426, 434 (1948) 76 Although less satisfactory than an open hearing 
before the District Court, the depositions permitted under the Court's 


25 The obligation of the Board of Monitors reflected in the consent decree is 
analogous to the responsibility of receivers to apply to the court for instructions 
if any doubtful or important matter arises in the course of their duties. E.g., 
Northern Finance Corp. v. Byrnes, 5 F.2d 11 (8th Cir. 1925). 


26 For documentation of this general principle in this particular proceeding, 
one need proceed no further than the first sentence of the portion of the Henry 
Lower affidavit relied on so rigorously by defendants. (App. Br. 27-28) There 
it is declared that the deponent Henry Lower was not an employee or an agent 
of Teamster Local No. 299 or any other Teamster union at the time the loans at 
issue were negotiated. Even apart from the fact that Henry Lower invoked the 
Fifth Amendment of the United States Constitution when the Board of Monitors 
sought to take his deposition in Detroit on March 10, 1960, uncontroverted 
evidence secured by the Board of Monitors through the discovery procedures 
authorized by the District Court reveals that Henry Lower was in fact on the 
payroll of Teamster Local No. 299 and Teamster Local No. 376 of Detroit, 
Michigan during the crucial period. 
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discovery orders are certainly preferable to ex parte affidavits not 
subject to "cross examination, the best method yet devised for testing 
trustworthiness of testimony." Sartor v. Arkansas Natural Gas Corp., 
321 U.S. 620, 628 (1944). Without the procedural means to obtain such 
trustworthy information regarding defendants' compliance with their 
judicially enforceable obligations under the consent decree, the District 
Court as assisted by the Board of Monitors will be impotent to enforce 


the comprehensive and salutary provisions of that decree. 


Certainly the postponement of any final adjudication until the 
District Court.is provided with more reliable evidence through the 
established procedures of the Federal Rules was not "arbitrary, fanci- 
ful, or clearly unreasonable" as defendants must show to succeed here. 
United States v. McWilliams, 82 U.S. App. D.C. 259, 261, 163 F.2d 695, 
697 (1947). Defendants have demonstrated only that they are reluctant 
to have their contentions regarding the merits of the Interim Reports 
analyzed in light of sworn testimony under cross-examination from per- 
sons informed as to the relevant facts. Pending enlightened considera- 
tion of these issues initially by the District Court, defendants’ contentions 
as to the merits of the Board's Interim Reports are prematurely presented 
to this Court. For it is "not the duty or the right of this court to make 
independent determinations" in the absence of findings! by the lower court. 
Johnson v. United States, 256 F.2d 849 (5th Cir. 1958); see also Saginaw 
Broadcasting Co. v. Federal Communications Commission, 68 App. D.C. 
282, 287, 96 F.2d 554, 559 (1938). Accordingly, this Court should await 
final termination of the proceedings below prior to considering the com- 


plex issues of fact and law raised by the Interim Reports of the Board of 


Monitors. 
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CONCLUSION 


Despite appellants’ efforts to transform this appeal into a wide- 
spread attack on the Monitorship, the sole issue before this Court is 
the necessity and propriety of the procedural rulings made by the 
District Court in the course of two proceedings initiated by Interim 
Reports filed by the Board of Monitors raising issues as to defendants' 
compliance with the consent decree of January 31, 1958 and the Judg- 
ment of this Court. Consideration of these preliminary discovery orders 
should properly be deferred until final disposition of the proceedings 
below since defendants and other parties are fully protected by their 


right of appeal to this Court after final judgment. In any’event, the 


orders below were ja reasonable exercise of the District Court's 
judicial power to utilize discovery procedures through its court officers 
appropriate and necessary to enlighten the Court for its further 
judicial consideration of the issues raised by the Interim Reports of 

the Board of Monitors. 
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